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SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL NO 4014-4015 OF 2001

M S. | NDI AN REFRI GERATI ON | NDUSTRI ES
Appel | ant (s)

VERSUS

COW SSI ONER OF CENTRAL EXCI SE, DELHI
Respondent ( s)

(W TH OFFI CE REPORT)

Date: 06/09/2006 These Appeals were called on for hearing today.

CORAM :
HON BLE MR JUSTI CE ASHOK BHAN

HON BLE MR JUSTI CE MARKANDEY KATJU

For Appellant(s)
M. C. Harishankar, Adv.
M. P. Mhapatra, Adv. for

M. Tara Chandra Sharma, Adv.

For Respondent (s)
M . K. Radhakrishnan, Sr. Adv.
Ms. Kiran Bhardwaj, Adv. for

M. B.Krishna Prasad, Adv.

UPON hearing counsel the Court nade the foll ow ng



ORDER

The  Appeal s are allowed and the denand rai sed agai nst t he
ppel | ant for t he

year 1978-1979 is hereby dropped . Parties shall bear their own costs.

(Parveen Kr. Chaw a)
(Kanwal Si ngh)

Court Master
Court Master
[ Signed Order is placed on the File]
IN THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NOS. 4014-4015 OF 2001

Ms. Indian Refrigeration Industries .. Appel | ant
Ver sus
Conmi ssi oner of Central Excise, Delhi .. Respondent
ORDER

These appeals are directed against the Final O der Nos.276-

277/ 2001- B dated 25.5.2001 passed by the Custons, Excise & Gold

(Control) Appel | ate Tri bunal , New  Del hi (for short "t he Tri bunal ") in

Appeal Nos. E/ 106 & 107/94-B

The only poi nt ur ged bef ore us is t hat t he Show  Cause

Noti ce dat ed 4. 3.1980 i ssued by t he depart nent was beyond t he

period of six nmonths and, therefore, is barred by tine.



The period involved in these appeals is financial year 1978-

1979 i.e. 1.4.1978 to 31.3.1979.

The facts giving rise to these appeals are:

Appel | ant manuf act ur es refrigerating and air condi ti oni ng

machi nery, appliances and parts thereof falling under Tariff item 29A

of t he t hen Centr al Exci se Tariff. It filed classification |ist effective

from 1.4.1978 in respect of t he goods manuf act ur ed by it. In this

classification list, it claimed exenption under Notification No. 71/78

dated 1.3.1978. It declared that the value of the goods falling under

item 29A during t he year 1977-78 was Rs. 42, 03, 147. 46

(Rs. 4,59, 185. 50 dutiabl e goods pl us Rs. 37, 43, 961. 96 exenpt ed

goods). The classification Iist was approved by the Assistant Collector

on 17.12. 1979 but t he claim of t he appel | ant for exenption under

Notification No. 71/78 was rejected.

On 26.12. 1979, Super i nt endent Central Exci se, rai sed a

demand agai nst t he appel | ant demandi ng duty of Rs. 5, 91, 400/ -

bei ng t he duty due from the appel | ant as a resul t of finalization

RT-12 returns.

In the neantine, appellant filed an appeal agai nst the order

passed by t he Assi st ant Col | ect or dat ed 17.12.1979 rejecting its

claim for exenption under Notification No. 71/ 78. The appel l ate

aut hority set asi de t he or der i mpugned bef ore it and remanded t he

of



mat t er to the Assistant Col | ect or for de novo adj udi cation

accordance with law after affording due opportunity to the appellant.

The Assistant Collector thereafter issued a show cause notice

dat ed 4t h  March, 1980 to t he appel | ant under Rul e 10(1)

Centr al Exci se Rul es, 1944 (for short "the Rul es’) whi ch

under :

"10 Recovery of duties not | evied or
not pai d, or short | evied or not pai d in

full or erroneously refunded: -

(1) Where any duty has not been | evied
or pai d or has been short | evied or

erroneously r ef unded or any duty assessed

has not been pai d in full, t he pr oper of ficer
may, within Si X nont hs from the r el evant
dat e, serve notice on the person char geabl e

with t he duty whi ch has not been | evied or
pai d, or whi ch has been short -1 evi ed, or to
whom the ref und has erroneously been

made, or whi ch has not been paid in full,

requiring himto show cause why he shoul d

not pay the ampunt specified in the notice:

XX XX XX

XX XX XX

calling upon it to show cause why exenption from paynent of duty on

the aggregate value of first not exceeding Rs. 5 |acs cl earances during

the year 1978-79 under Notification No. 71/78 dated 1.3.1978 be not

deni ed and confirnmed as disallowed earlier on 17.12.1979. Extended

of

reads

t he

as



period of limtation was not invoked.

Appel | ant filed its reply to t he show cause noti ce. After
t aki ng into consi derati on t he reply to t he show cause notice and
af f ordi ng an opportunity of heari ng to t he appel | ant, t he Assi st ant

Coll ector vide his order dated 24.4.1980 confirnmed the demand for

the year 1978-1979.

Aggri eved agai nst t he or der of t he Assi st ant Col | ect or, t he

appel | ant filed an appeal bef ore t he Col | ect or of Central Exci se

(Appeal s) which was rejected.

Bei ng further aggrieved, the appellant filed an appeal before

the Tribunal which has been dism ssed by the inpugned order. The

appel lant did not contest the appeal on nerits before the Tribunal. It

was conceded by it t hat t he appel | ant was not entitled to t he

exenption under Notification No. 71/78 during the year 1978-79.

As regards t he contention t hat t he demand rai sed was

barred by tine, it has been held that the classification list filed by the

appellant w.e.f. 1.4.1978 was approved by the Assistant Collector on

17.12.1979 in which the benefit of exenption under Notification No.

71/ 78 cl ai med by t he assessee was deni ed, agai nst whi ch t he

appel | ant filed an appeal whi ch was al | owed and t he matt er was

remanded back to the Assi stant Col | ector by the Col I ector (Appeal s)

for de novo consideration. At this st age notice was i ssued on

4.3.1980 whi ch was Wit hin Si X nmont hs of t he appr oval of t he



classification list, i.e. on 17.12.1979. Rel yi ng upon a deci sion of the

| arger Bench in Rajiv Mardia vs. CCE, Indore 2001 (129) ELT 334 (T-

LB), it was held that the assessnents from 1.4.1978 till 17.12.1979

t he dat e

provi si onal

under :

The

on whi ch t he classification Iist was approved r emai ned

In the larger Bench, in the aforesaid case, it was held as

"From the above di scussion, we are clear in
our mnd that Sanrat International Pvt. Ltd.
envi sages paynent of duty on provi si ona

basi s pendi ng decision of classification list or

price list. For these paynents to be treated
as provi si onal , procedure cont enpl at ed by
Rule 9B is not to be foll owed. Therefore, we

are  of the considered view that t he
observation made by the Lar ger Bench of
Five Menbers that there should be material

on record to show that procedure |laid down

in Rul e 9B was fol | owed for t he pur pose of

showi ng t hat t he assessnents
provi sional, cannot hold good in the case of

payment s of duty ef fected
finalization of classification list or price list.
Subj ect to this clarification, we agr ee with

t he observations and findi ngs arrived at by
the said Bench in Msc. Order No. 47/2000-

A"

|arger Bench of the Tribunal had recorded the fi ndi ng,

reproduced above, relying upon a judgnment of this Court in Sanrat

pendi ng

are



International (P) Ltd. vs. Collector of Central Excise 1992 (58) ELT 562

(SO . It has been held in the said case that the assessnents made
till t he appr oval of t he classification list woul d be deened to
provi si onal and t her ef or e, procedure cont enpl at ed by Rul e 9-B is

not required to be foll owed.

Counsel for the appell ant has poi nt ed out t hat t he

observations made by this Court in Sant at I nt ernati onal (P) Ltd

(supra) were explained in Metal Forgings vs. Union of India 2002 (146)

ELT 241(SC) and it was held that the decision in Sanrat |nternationa

(P) Ltd.(supra) was given on its own peculiar facts and could not be

under st ood to mean t hat till t he classification list is approved
assessnent franmed woul d be treated to be provi si onal wi t hout
followi ng the procedure |aid down under Rule 9B of the Rules. It

was hel d:

"Fromthe above, it is clear that to establish

t hat t he cl earances wer e made on a

provi sional basis, there should be first of al

an order under Rul e 9B  of t he Rul es, and
t hen mat eri al to show that t he goods wer e
cl eared on the basis of said provisional basis,

and paynent of duty was al so made on the
basis of said provisional classification. These

facts in t he i nst ant case are m ssi ng,
therefore, in our opinion there is no materia

in the instant case to establish the fact that

ei t her there was a provi si onal classification

be

t he



or there was an order made under Rul e 9B

enpoweri ng t he cl earance on t he basi s of

such provi si onal classification. In t he
absence of t he sane, we cannot accept t he
ar gunent of t he Revenue t hat in fact t he

order of the  Assistant Col | ector dat ed
21.1.1976 is a provi si onal or der based on
whi ch cl earance was nade by the appellants

or that they paid duty on that basis. On the
contrary, as held by the Judicial Menber the

said order of classification was a final order

t heref ore, t he Revenue  cannot contend the
limtation prescribed under Section 11A does

not apply."

This decision in Metal Forgings's case was approved by a three Judge

Bench of this Court in Conm ssioner of Central Exci se, Cal cutta vs.

H ndustan National G ass & Indus. Ltd. 2005 (182) ELT 12(SC) (refer

to the observations nmade in para 18 of the judgnment).

In view of the subsequent judgnents of this Court in Metal

Forgings’s case and H ndustan National dass & Indus. Ltd.’s case
(supra), the i mpugned or der based on t he deci si on of Sanrat
International (supra) cannot be sust ai ned. The assessnent franmed

till t he appr oval of t he classification Iist on 17.12.1979 cannot

treated to be provisional

Admi ttedly, in t he pr esent case, show cause notice was

be



i ssued on 4th March, 1980 i.e. nmuch beyond the period of six nonths

as provi ded under cl ause (1) of Rul e 10 of t he Rul es. Ext ended

period of limtation had not been invoked in the present case.

On  behal f of the appellant, anot her poi nt raised bef ore t he

Tribunal was relating to reworking out of the assessabl e val ue under

Section 4(4) (d) (ii) of t he Act . The Tri bunal did not permt this

argunent to be raised as the same had not been raised before either

of the authorities below. W are not going into this question in view

of our finding that the show cause notice issued to the appell ant was

beyond the period of six nonths and therefore barred by tine.

For the reasons stated above, these appeals are all owed and

t he demand raised against the appellant for the year 1978-1979 is

hereby dropped. Parties shall bear their own costs.

[ ASHOK BHAN]

NEW DELHI ; J.

SEPTEMBER 06, 2006. [ MARKANDEY KATJU]



