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IN THE SUPREME COURT OF | NDI A
CRI' M NAL APPELLATE JURI SDI CTI ON
CRIM NAL APPEAL NO(S).1961/2010

UDAY SI NGH APPELLANT( S)
VERSUS
STATE OF MADHYA PRADESH RESPONDENT( S)
W TH
Crl.A No. 1959/2010, Crl.A No. 1960/2010 & Crl.A. No. 2422/2010
ORDER
All t hese appeal s are bei ng di sposed of by this conmon

j udgnent as t hey ari se out of the judgnent of convi ction of t he
appel I ant s i mposed by t he | ear ned Addi ti onal Sessi ons Judge,

Sehor e, in Sessi ons Trial No. 80/ 92 and af firmed by t he Hi gh
Court.

It is wor t hwhi | e to ment i on t hat as many as ten accused
persons namel vy, Makhan( Al), Uday Si ngh (A2), Milla (A3), Bal ram

(A4), Vijay Si ngh (AB), Magan Lal (A6), Ganpat Si ngh (A7), Ranesh
(A8), Nar pat Si ngh @ Takhat Si ngh (A9) and Kamal Si ngh (A10) wer e
pr oceeded agai nst for t he of f ences puni shabl e under Secti ons 302

read with Secti ons 149 and 148 of t he I ndi an Penal Code, 1860
(&#39; | PC&#39;) and wer e sent enced to under go life i mpri sonnent and
rigorous inprisonnment for a period of 1 year respectively.

In brief, the case of the prosecution is that on 07.10.1991 at

17.00 hours, Batu (PW1) |odged First Information Report in Police
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Station, | chhawar to t he ef f ect t hat in vil | age Sevani a, he al ong
with his three brothers nanely, Devi Singh (hereinafter referred to

as &#39;the deceased&#39;), Sitaram and Ram Singh were illegally possessing

a pi ece of Gover nient I and for t he | ast sever al years, whi ch t hey
were using for growi ng crops and grazing their own cattle. Earlier

t he vill agers of t he Sevania village had al so made a conplaint to

t he said ef f ect to the Tehsildar, who had ordered them to vacate
t he | and but t hey conti nued to be in possessi on. It is further
all eged that on the day of i nci dent, Vi z. 07.10. 1991, at about

03. 00 p. m, t he accused per sons went to t he pl ot to graze their

cattle but the deceased refrained themfrom doing so by saying that
they could graze their cattle only after the standing crop of Jwar
(rmai ze) woul d be harvested. As per the case of the prosecution, the
accused persons did not accept the say of the deceased and started
beating him It is the further case of the prosecution that Al held

t he deceased and A4 hi t him wth t he | at hi and t he ot her accused
persons al so encircled and started hitting the deceased with | at hi
| ahangi etc. At t hat nonent , t hese accused per sons wer e scol di ng

t hat t he deceased shoul d be killed because he happened to har ass
t hem

After conpletion of the investigation, the police filed charge

sheet agai nst t he appel I ant s under Secti ons 148 and 302 read with
Section 149 of the IPC to which they pleaded not guilty and cl ai med

trial.

In order to substantiate the charges, the prosecution exam ned

thirteen witnesses, namely, Vasu (PW1), Ohri Bai (PWZ2), Chander
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Si ngh (PW3), Lohari Si ngh (PW4), Kunwar Si ngh (PWD5), Tul si ram
(PW6), Maj an Si ngh (PW7), Dr. K. K Bhar gava (PW8), Babul al
(PW9), Gatvu Singh (PW10), Surm Bai (PW11), Dr.S. Vaish (PW12)

& R Srivastava (PW13) and pl aced docunent s Ex. P/ 1 to P/ 21 on
record. In def ence, t he accused per sons exam ned four Wi t nesses
nanel y Manj u @ Mangil al (DW1), Kri shan Kumar (DW 2), Gyan Si ngh
(DW 3) and Bachhanl al Sharma(DwW4).

The trial Court, upon consi deration of t he evi dence and

mat eri al avail abl e on record, by its j udgnent dat ed 10. 02. 1994 in

Sessions Trial No.80 of 1992 found the appellants guilty and while

convicting theminposed rigorous inprisonment for life apart froma

fine of Rs. 2, 000/ - each and in def aul t of payment of fine to
under go rigorous i mpri sonment for one year for t he char ge of



of f ence under Secti on 302 read with Secti on 149 | PC. For t he

of f ence under Section 148 | PC, t he appel I ant s wer e sent enced to
under go one year rigorous i mpri sonment . It was al so directed t hat
the sentences shall run concurrently.

Aggri eved by the order of convi ction, the accused persons
preferred an appeal before the Hi gh Court. The Hi gh Court upon
re-appreciation of t he evi dence and t he totality of ci rcunst ances

af firmed t he convi ction and awar d of sent ence agai nst al | t he
accused persons. Hence, Al, A2, A3, A5, A6, A7, A8, & Al10
(appel l ants her ei n) are bef ore us in t hese appeal s chal | engi ng

their conviction and awar d of sent ence af firmed by t he Hi gh Court
under Sections 302/149 and 148 of the | PC
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We have heard |learned counsel appearing for the appellants as

wel|l as the respondent.

It cannot be di sput ed t hat t he i nci dent ment i oned above

occurred on 07.10. 1991 in whi ch Devi Si ngh was nmur der ed. The
question is as to whet her t hese appel I ant s are t he cul prits.

I nsof ar as speci al | eave petition filed by accused Balram (A4) is
concer ned, t hat st ands di sm ssed and, t heref ore, the verdict

recording his guilt has attained finality. Fromthe record, we al so

find that insofar as Makhan Lal (Al) is concerned, he had played a

vital /Il eadi ng role in inflicting the injuries upon the deceased.
The findi ngs of t he Trial Court, whi ch are uphel d by t he Hi gh
Court, are w thout blem sh. Therefore, we dismss Crimnal Appea

No. 1959 of 2010 preferred by Makhan Lal (Al) as well.

When we exam ne t he cases of ot her appel I ant s, we are

constrained to hold that sufficient evidence has not surfaced which

coul d hol d them guilty beyond r easonabl e doubt . W have m nutely
gone t hr ough t he statements of PW 1 ( Conpl ai nant) , PW 2 (wife of
t he deceased), PW 3 & PW5 (relatives of t he deceased) and t he
statenents of PW 6, PW 7 and PW11. From these statenents it
becones cl ear t hat t he i nci dent happened because of t he di spute

regardi ng | and. This dispute was with Makhan (Al). On the fatefu

day, i.e. 07.10.1991, at 03.00 p.m the deceased was in the field.

As per t he statements of t he af oresai d Wi t nesses, t he accused
persons cane along with their cattle to graze them but the deceased

did not allow them to do o) sayi ng t hat there was a standing crop
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on t he field whi ch will be damaged i f cattle grazing is al | owed.

It is at that stage scuffle took place. WMakhan (Al) caught hold of

t he deceased and Balram (A4) deal t | at hi bl ows. Even as per t he
prosecution, other accused persons who were standi ng nearby did not

play any role in attacking the deceased. The only role attributed

to them was t hat t hey shout ed &#39; maro  sal e ko&#39; . The way the
i nci dent happened, it cannot be said that all these accused persons

had come with premnedi t at ed m nd to kill Devi Si ngh or t hey had

for med unl awf ul assenbl y. I ngredients of Secti on 149 do not get
attracted. In Bal adi n & Os. VS. State of Uup. [AIR 1956 SC  181],
this Court hel d t hat nmer e presence in an assenbl y does not make

such a person a nmenber of an unl awf ul assenbl y unl ess it is shown
that he had done sone thing or onmitted to do sone thing which would

make him a menber of unl awf ul assenbl y or unl ess t he case falls

under Secti on 142 of t he I ndi an Penal Code. Merel y because some

persons assenbled, all of them cannot be condemmed &#39; ipso fact 0&#39; as

bei ng nenbers of that unlawful assenbly. It was incunbent upon the
prosecution to prove that the conm ssion of the offence was by any

menber of an unl awf ul assenbl y and such of f ence nmust have been
committed in prosecuti on of t he conmmon obj ect of t he unl awf ul
assenbly or such that the nmenmbers of the assenbly knew that it was

Iikely to be conmmitted. From the statenents of t he Wi t nesses, it

does not get proved t hat ot her menber s knew that t he of fence of
murder is likely to be conmtted.

W find t hat in or der to rope t he ot her accused persons, t he
only act attributed to t hem in a casual manner is t hat t hey
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shout ed &#39; mar o sal e ko&#39; . Mor eover , this nmer e utterance woul d
mean t hat t hey want ed t hat Devi Si ngh is to be kill ed. It may be
exhortation for beati ng al so, in t he absence of any overt act.

There is yet another inportant factor, which is ignored by the High

Court. There was a serious | acuna in t he i nvestigation by t he

police by not conducti ng identification parade  which caused

prejudi ce to t he accused persons. On account of t he i nci dent

happeni ng in an open field, wher e there wer e about 150- 160

villagers present at the tinme of incident, it was necessary for the
police to have Test Identification Parade conducted. In Lakhwi nder
Singh Vs. State of Punjab [2002 (10) SCC 295], this Court held that
when eye-w t ness cannot give the name  of the of fender but cl ai s

t hat he can identify t he of f ender, it is necessary to hol d a Test
I dentification Par ade. In spite of such a statenent Test

I dentification Parade was not conduct ed.

e, t hus, set asi de t he conviction of ot her accused per sons

thereby allow ng Crininal Appeal Nos. 1961 of 2010, 1960 of 2010 and
2422 of 2010. We direct that the appellants in these appeals shall
be released forthwith, if not required in any other case.

...................... J.
[A K SIKR]
...................... J.
[N V. RAVANA]
NEW DELHI ;
NOVEMBER 09, 2016.
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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
Crimnal Appeal No(s). 1961/2010

UDAY SI NGH Appel | ant (s)
VERSUS

STATE OF M P. Respondent ( s)

(with appln. (s) for exenmption fromfiling O T. and office report)

W TH

Crl.A No. 1959/2010
Crl.A No. 1960/2010
(OfFfice Report)
Crl.A No. 2422/2010
(OFfice Report)

Date : 09/11/2016 These appeals were called on for hearing today.

CORAM : HON&#39; BLE MR JUSTI CE A. K. SI KRl
HON&#39; BLE MR, JUSTI CE N. V. RAMANA
For Appellant(s) M. Raj Kishor Choudhary, Adv.

For Respondent(s) M. Arjun Garg, Adv.
M. M shra Saurabh, Adv.

UPON hearing the counsel the Court nade the follow ng
ORDER
The crimnal Appeal No. 1959 of 2010 is dismissed and Crini nal

Appeal Nos. 1961, 1960 & 2422 of 2010 are al | owed in terns of t he

si gned order.
Pendi ng application(s), if any, st ands di sposed of
accordi ngly.
(Ashwani Thakur) (Mal a Kumari Sharnma )
COURT MASTER COURT MASTER
(Signed order is placed on the file)



