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I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 4528 OF 2006
Bharat Sanchar N gamLtd. & Anr. ... Appel | ant (s)
Ver sus

B. N. Mstry & Anr .
... Respondent ( s)

ORDER

This appeal arises out of an order dated 26th COctober, 2005 passed
by the H gh Court of Gujarat at Ahmedabad whereby Special Cvil Application
No. 21808 of 2005 filed by the Union of India and Departnment of Tel egraph
(the predecessor-in-interest of the present appellant-Corporation before
us) has been disposed of with a direction to the appellant-Corporation to
grant the sane benefit to respondent-B.N. Mstry as was allowed to
simlarly situate persons like M. T.S. Solanki and ot hers.

In the wit petition filed before the H gh Court by Union of India
and Departnment of Telegrah, the appellant-Corporation challenged t he
correctness of an order dated 1st Septenber, 2005 passed by the Centra
Adm ni strative Tribunal, Ahnedabad, in O A No.438 of 2004 whereby the
Tribunal had issued the followi ng direction

"We, in viewof this position while disposing of this O A direct
the respondents to extend the benefits of 10% BCR pronotion to the
applicant w.e.f. the date his imediate junior i.e. M. T.S
Sol anki was given i.e. we.f. 30.11.1990 with consequenti al
benefits. Wth these directions O A stands disposed of. No order
as to costs."

The direction, extracted above, proceeded on the basis that the
appel l ant-Corporation had while operating the "Biennial Cadre Review'
Schene (BCR) granted the benefit of upgradation fromGade IlIl to Gade |V
to M. T.S. Solanki w.e.f. 30th Novenber, 1990 while denying the sane to
respondent-B.N. Mstry no matter the former was senior to M. T.S. Sol anki
in the basic grade. The Tribunal was of the view that since benefits of
upgradati on under the BCR Schene were to be granted on the basis of
seniority there was no reason why such benefits should have been denied to
respondent-B.N. Mstry ignoring his superior claim on the basis of his
seniority in the basic grade. The appellant-Corporation has in the present
appeal assailed the correctness of the view taken by the Tribunal as also
the order passed by the H gh Court directing grant of the benefit of
upgradation with effect fromthe date M. T.S.  Solanki was given that
benefit subject to the ultimate result of sinmilar cases pending in this
Court.

We have heard M. R D. Agrawal a, |earned senior counsel for the
appel l ant-Corporation, and M. Sudarshan Rajan, |earned counsel for
respondent-B.N. Mstry. The essential facts are not in dispute. It is not
disputed that in terns of decision of the Central Administrative Tribuna
in Snt. Santosh Kapoor & Ors. v. Union of India in OA No.1455 of 1991
dated 7.7.1992 and the decision of this Court in C A No.3201 of 1993
di sposed of on 9th Septenber, 1993 affirmng the said view, the benefit of
the BCR Schene had to be granted by reference to the seniority of the
i ncunbents in the basic grade. It is also not in dispute that in the basic
grade respondent-B.N. Mstry was placed senior to M. T.S. Sol anki . It is
al so common ground that notwithstanding M. T.S. Sol anki was, being junior
to respondent-B.N. Mstry, given the benefit of wupgradation wth effect
from 30th Novenber, 1990 while denying the sane to respondent-B.N. Mstry.



M. Agrawal a contended that the benefit given to M. T.S. Sol anki by way of
upgradati on was on account of his being a scheduled caste candidate which
could not have been extended to respondent-B.N. Mstry, no matter the
|atter was senior to M. T.S. Solanki. That contention was by far the only
justification advanced before us by M. Agrawala for M. T.S. Sol anki
stealing a march over respondent-B.N. Mstry in the nmatter of upgradation

fromGade Il to Gade IV under the BCR Schene. W however regret to say
that the contention though attractive does not stand closer scrutiny. W
say so because the decision of this Court in Bharat Sanchar N gam Limted
v. R Santhakumari Velusany and Ohers - (2011) 9 SCC 510 provides a
conpl ete answer to the sane. In that case one of the questions that fel

for consideration related to the inplenmentation of the BCR Schene. The

question was whet her upgradation under the BCR schene to a higher grade was
tantamount to promption so as to attract the principles of reservation
applicable to such situations. This Court upon a conprehensive review of
the decisions delivered earlier summed up the follow ng principles relevant
to determ ning whet her upgradation is or is not tantanount to pronotion:

"(i) Pronotion is an advancenment in rank or grade or both and is a
step towards advancenent to a higher position, grade or honour and
dignity. Though in the traditional sense pronotion refers to
advancenent to a higher post, in its sense, pronotion nay include
an advancenent to a higher pay scale without noving to a different
post. But the nere fact that both-that is, advancenent to a higher
position and advancenent to a hi gher pay scal e-are described by the
common term "pronotion” does not nmean that they are the sane. The
two types of pronotion are distinct and have different connotations
and consequences.

(ii) Upgradation nerely confers a financial benefits by raising the
scal e of pay of the post without there being novenment froma | ower
position to a higher position. |In an wupgradation, the candidate
continues to hold the sanme post wi thout any change in the duties
and responsibilities but nerely gets a higher pay scale.

(iii) Therefore, when there is an advancenent to a hi gher pay scale
wi t hout change of post, it nmay be referred to as upgradation or
pronotion to a higher pay scale. But there is still difference
between the two. Were the advancenent to a higher pay scale
wi t hout change of post is available to everyone who satisfied the
eligibility conditions, wthout under goi ng any process of
selection, it will be upgradation. But if the advancenent to a
hi gher pay scal e without change of post is as a result of sone
process which has elenents of selection, then it wll be a
pronotion to a higher pay scale. In other words, upgradation by
application of a process of selection, as contrasted from an
upgradation sinpliciter can be said to be a pronotion in its wider
sense, that is, advancenent to a hi gher pay scale.

(iv) Generally, wupgradation relates to and applies to all
positions in a category, who have conpleted a mninmm period of
service. Upgradation can also be restricted to a percentage of
posts in a cadre with reference to seniority (instead of being nade
available to all enployees in the category) and it will still be an
upgradaton sinpliciter. But if there is a process of selection or
consi deration of conmparative nerit or suitability for granting the
upgradation or benefit of advancenment to a higher pay scale, it
will be a pronotion. A nere screening to elininate such enpl oyees
whose service records may contain adverse entries or who m ght have
suffered punishment, may not anount to a process of selection
| eading to pronotion and the elimnation nay still be a part of the
process of upgradation sinpliciter. Were the upgradation involves
a process of selection criteria simlar to those applicable to
pronmotion, then it will, in effect, be a promotion, though terned
as upgradati on.

(v) Where the process is an upgradation sinpliciter, there is no
need to apply the rules of reserving. But where the upgradation
i nvol ves a selection process and is therefore a pronotion, the
rules of reservation will apply.

(vi) Where there is a restructuring of some cadres resulting in
creation of additional posts and filling of those vacancies by



those who satisfy the conditions of eligibility which includes a
m ni mum period of service, will attract the rules of reservation.
On the other hand, where the restructuring of posts does not
i nvol ve creation of additional posts but nerely results in sone of
the existing posts being placed in a higher grade to provided
relief against stagnation, the said process does not invite
reservation."

This Court then exami ned the Schene on the touchstone of the above
principles and cane to the conclusion that since no creation of additiona
posts was involved and since it was a mere restructuring of the existing

posts under which 10% of the posts in Gade IIl were placed on a higher
grade i.e. Gade 1V to give relief against stagnation, upgr adati on
envi saged by the Schene did not involve any pronotion. This is evident

fromthe foll owi ng passage fromthat decision:

"30. In this case, the BCR Scheme did not involve creation of
addi tional posts but nmerely restructured the existing posts as a
result of which 10% of the posts in Gade IIl were placed in a
hi gher grade (Grade IV) to give relief against stagnation. This is
evident fromthe ternms of the BCR Schenme and the clarification
contained in the Letter dated 7-5-1993 that no posts wer e
sanctioned, as far as 10% BCR was concer ned.

31. In this case, the BCR Schene dated 16-10-1990 provided that the
persons who had conpl eted 26 years of service would be screened by
a duly constituted Review Conmttee to assess the perfornmance and
suitability for advancenent. The screening was for the linited
pur pose of finding out whether the service record of the enployee
cont ai ned any adverse entries or whether the enployee had suffered
puni shrent. The screening process did not involve consideration of
comparative nerit nor involve any selection. The 10% posts were
upgraded strictly by seniority subject to screening. This is
evident fromthe ternms of the BCR Schene and the G rcul ar dated 13-
12-1995 which provided that the pronotions to Grade IV were to be
based on seniority in the basis grade fromanong the officers in
Gade II1, subject to fitness determ ned as per OIBP nanner, that
is, screening to ascertain whether there are any adverse coments
or puni shnent agai nst the enpl oyee concerned.”

This Court accordingly allowed the appeal, set aside the orders
passed by the Hgh Court of Judicature of Mdras and also Central
Adm nistrative Tribunal who had taken the view that the gr ant of
upgr adati on under the BCR Schene was tantanount to pronbtion and that the
reservation policy was attracted to any such exerci se.

In the light of the above pronouncenment which squarely answers the
point urged by M. Agrawala, we find it difficult to accept the contention
that upgradation of M. T.S. Solanki to Grade IV was by way of pronotion to
the said grade and since it was a case of pronotion the fact that he was a
schedul ed caste candidate nade all the difference. That contention is no
| onger tenable in the light of the view taken by this Court in R
Sant hakumari’'s case (supra). That being so there was no justification for
deni al of upgradation to respondent-B.N. Mstry to Gade 1V ignoring his
seniority in the basic grade which was the only test for such wupgradation

M. Agrawala next argued that respondent - B. N. Mstry was
subsequently upgraded to Gade |1V on his own turn and that this Court
could, while extending the benefit of such upgradation with effect from the
date on which M. T.S. Solanki was wupgraded, restrict the benefits
adm ssible to respondent-B.N. Mstry to retiral benefits only wthout
paynent of any arrears. W have not been able to persuade ourselves to
accept that contention either. |If M. T.S. Solanki, who was junior to
respondent-B.N. Mstry in basic grade, was upgraded on 30th Novenber, 1990
when in fact respondent-B.N. Mstry ought to have been upgraded on account
of his being senior to the forner, we see no reason why the benefit



implicit in that upgradation should be denied to himnmerely because it has
taken the respondent, the aggrieved candidate, a long time to have his
rights adjudged and his position vindicated. There is no juristic or other
equitabl e principle on which we can justify such a denial especially when
peopl e who are junior to respondent-B.N. Mstry were placed in the higher
grade and avail ed the resultant benefits.

In the result this civil appeal fails and is hereby dismssed but
in the circunstances w thout any orders as to costs.

(VI KRAMAJI T SEN)

NEW DELHI
DATED 1st Cctober, 2013.
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UPON hearing counsel the Court nmade the foll ow ng
ORDER

C. A No. 4527/ 2006 and C. A. No. 3626/ 2011

M. R D. Agrawal a, | earned senior counsel for the appellant-
Corporation, submits that two other appeals arising out of the
common order dated 27.03.2003 passed by the Hgh Court and
i mpugned in these two appeal s have not been |isted.

We, therefore, direct that the said two appeal s arising out
of special «civil applications, particulars whereof shall be
furnished by M. Agrawala to the Registry within one week, shal
be listed along with these appeal on a non-m scel | aneous day.

C. A. No. 4528/ 2006

The civil appeal fails and dismssed in terns of the signed
or der.

SLP(C) No.(s).7089 of 2009:

Respondent no. 1- Mohi nder Nath Sharna has passed away. The
application for substitution for bringing on record the Ilega
representatives left behind by himwas filed but dismssed for non-
prosecution on 29th July, 2013. M. Agrawal a proposes to nmake an
application for restoration of the application for substitution
He may do so within three weeks with a copy to M. Pankaj Gupta
Advocat e, who had entered appearance on behalf of the proposed
| egal representatives. Post application for restoration and the
speci al |eave petition together for hearing after the needful is
done.

SLP(C) No. (s).29997 of 2010:

Del ay condoned.
M. Agrawal a prays for sone tine to file some additiona
documents. Six weeks’ time is granted finally to do the needful
SLP(C) No. (s).36608 of 2010:

Heard M. R D. Agrawal a, learned senior counsel for the
petitioner.

Del ay condoned.

We do not see the present to be a fit case for our
interference in exercise of our power under Article 136 of the
Constitution of India.

The special |eave petition is accordingly dism ssed.

| (Mahabir Singh) | (Veena Kher a) |
| Court Master | Court Master |

(Signed order is placed on the file)



