ne | TEM NO 1A COURT NO. 4 SECTI ON Xl

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

C. A . NO 4422 OF 2011
@ Petition(s) for Speci al Leave to Appeal (Givil)
No('s). 6319/ 2007

(From the judgenent and order dated 13/02/2007 in CMAP No.
39727/ 2004 of The H GH COURT OF JUDI CATURE AT ALLAHABAD)

MOHAMVAD AHMAD & ANR Appel | ant (s)
VERSUS
ATMA RAM CHAUHAN & ORS. Respondent ( s)

Date: 13/05/2011 The matter was called on for Judgnent today.

For Appell ant(s) M. Dinesh Kumar Garg, Adv.
For Respondent (s) M s Rachna QGupt a, Adv.
Hon’ bl e M. Justice Deepak Verma pronounced t he

j udgnent of the Bench conprising Honble M. Justice Dal veer Bhandari
and Hi s Lordship.

Leave granted.

The appeal is dismssed with costs throughout.

(G V. Ranana) (Neeru Bala Vij)
Court Master Asstt. Regi strar
(signed reportabl e judgnent is placed on the file)
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REPORTABLE
I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 4422 OF 2011
[Arising out of S.L.P. (C No.6319 of 2007]

Mohammad Ahmad & Anr.
....Appellants
Ver sus

At ma Ram Chauhan & O's. ....Respondents

JUDGMENT
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Deepak Verma, J.

1. Leave grant ed.

2. One half of the lis between |andlord and
tenant woul d not reach courts, if tenant agrees
to pay the present preval ent narket rate of
rent of the tenanted prenises to the |andlord.

In that case | andl ord woul d al so be sati sfied
No.  @SLP(C)No. 6319 of 2007
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that he is getting adequate, just and proper
return on the property. But the trend in the
litigation between |andlord and tenant shows
otherw se. Tenant is happy in paying the neagre
anount of rent fixed years ago and | andl ord
continues to find out various grounds under the
Rent Acts, to evict himsonme how or the other.
This case appears to be anot her classic exanpl e
of the aforesaid scenario.
3. Thunb nail sketch of the facts of the case
are nentioned hereinbel ow -

Appel l ants herein are the tenants of two
shops adneasuring 10x12 feet each, equival ent
to 240 sq. ft., situated at National H ghway
Chakrata Saharanpur (U.P.). The nmap attached
alongwith counter affidavit of the Respondent
Nos. 1 to 3 (whi ch is not di sput ed
Appel I ants) shows that these shops are part of

the buil ding known as Jaitpur Sadan, now coni ng
No. __ @ SLP(C)No. 6319 of 2007
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under commercial area. As per the sketch on
record, it is bounded by 110 ft. w de Nationa
H ghway to the east, a 90 ft. w de Town Hall
Road to the west, a 20 ft. by lane to the

south, and nothing is shown and no construction

by

t he



C A

appears to be there in t he north. In al |
Jai t pur Sadan has five shops of the sane size

facing east and four shops of the sane size and

one adj oi ni ng mni-store (whi ch is pr obabl y
anot her smal | er shop) and staircase for
reaching first floor, facing west.

4. Earlier when t he abovenent i oned Jai t pur
Sadan was constructed, it appears that the sane

was about 20 Kns. away from the ©city of
Saharanpur. Now with the passage of tine, the

outer limts of the city have grown and have

come to include the said building. Thus, it
can be called a conmercial area

5. Respondent No. 1 who was working as the
No. @ SLP(C)No. 6319 of 2007
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Medi cal O ficer at Zila Parishad, Saharanpur

retired on 31.07.1992. For his per
bonafi de need he needed these two small shops,

i.e. an east-facing room (for consultation and

setting up nedical equipnment) and an adj oi ni ng

west -facing room (to serve as a waiting room

for patients). The sketch map shows that one

of the shops facing western side is already in

hi s occupati on. He had requested
Appel l ant No.1 and Respondent No.4, Shri M.

Ahrmad 1 gbal, respectively, for rel ease of any

one pai r of shops, but neit her of t he
acceded to his request.

6. Thus, he filed an application

Section 21(1)(a) of the U P. Act No. 13 of 1972
(hereinafter shall be referred to as the "Act’)
agai nst the Appellants/ Tenants as well as the

Respondent No. 4 praying for rel ease of any one

pair of the said two pairs of shops in his

sonal

bot h

t wo

under
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favour. At that tinme the Appellants were paying
rent at Rs. 40 and Rs. 20/- (total Rs. 60/- per
nmont h) for t he pai r of shops in
possessi on.
7. The matter was contested by the Appellants
before the Prescribed Authority/lV Additiona
Cvil Judge, Saharanpur, whereby and wher eunder
the said authority allowed the application of
Respondents Nos.1 to 3 - landl ords and on a
conparative assessnent of facts
circunstances, released the property (shown as
Item A in the Map annexed) in which Respondent
No.4 was a tenant, in their favour

8. Feel i ng aggri eved t her eof Rent

their

and

Contr ol

Appeal s wer e preferred by bot h t he parties,

i.e., Respondent Nos.1l to 3 - landlords and

Respondent No. 4 before Addi ti onal Di strict

Judge, Sahar anpur . Vi de j udgnent and

dat ed 24.08. 2004, the Appellate Court upheld
C. A No. @SLP(C)No. 6319 of 2007
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the decree of the IV Additional Civil Judge,
Sahar anpur but nodified it, to the extent that
t he pai r of shops in t enancy of
Appel l ants be rel eased (shown as ItemB in the
Map annexed), instead of the pair of shops in
t he possession of Respondent No.4 as decreed by
the Trial Court, and furthernore, they were
directed to del i ver peacef ul and
possession thereof to the Respondent Nos. 1 to
3, within one nonth fromthe date of the said
order. Thus, the order of rel ease passed by

Prescri bed Aut hority came to be

order

pr esent

vacant

partially
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nodi fied by the Appellate Authority in as nuch
as the order of release for two shops in their

favour was nmi nt ai ned.

9. Thus, unsati sfi ed and feeling aggri eved

t her eof t he Appel | ants preferred
M scel | aneous Wit Petition No. 39727 of 2004

before | earned Single Judge of the Hi gh Court
No. @ SLP(C)No. 6319 of 2007
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of Judicature at Allahabad. It appears while
consi dering t he application for stay,
| ear ned Singl e Judge directed t hat
Appellants will not be dispossessed fromthe
shops in dispute provided, w e.f. Septenber,
2005 onwards they pay the Respondent Nos. 1 to
3, rent at the rate of Rs. 600/- per nonth by
7th of each succeeding nonth. In case of two
defaults, the stay order would stand vacated
automatically. Non-paynent of rent nmay al so be
a ground for dismissal of the wit petition
The said order was passed by |earned Single
Judge in t he Appel | ant s’ Wit Petiti

14. 09. 2005.

Civi

on

t he

t he

on

10. It appears t hat t he sai d Wit petition

continued to be pending before | earned Single

Judge. The same matt er again came up

hearing before another |earned Single Judge on

13. 02.2007. On the said date | earned counse
No. @ SLP(C)No. 6319 of 2007
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for Respondent Nos. 1 to 3 submitted that the

rent of the shops is too neagre |ooking to the

pr esent rent avail abl e for ot her simlarly

situated shops,so a prayer was nade that it be

i ncreased reasonably according to market rate.

On this of fer bei ng made, | ear ned counse

for
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appearing for the Appellants submitted that the

case for enhancenent of rent nmay be consi dered

by t he court accordi ng to t he condition

| ocation and situation etc. of t he tenant ed
shops. It was further subnitted by the |earned

counsel for t he Appel | ants t hat in case
Appel lants are evicted fromthe di sputed shops

t hen t hey woul d suffer i rreparable | oss and
injury. Lastly, it was contended by themthat

even though many accomodati ons are avail abl e

near by but none would be available at the rent,

which is being paid presently by Appellants to

| andl or ds.
No. @ SLP(C)No. 6319 of 2007
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11. In t he I'i ght of aforesaid of fer havi ng
been made by t he Respondent s and duly
consi der ed by t he Appel | ant s, t he | ear ned

Si ngl e Judge thought it fit to enhance the rate
of rent fromRs. 600/- per nonth for both the
shops to Rs. 2100/- per nonth, payable from
February 2007

12. Even though, the Appellants’ wit petition

was kept pending and directed to be listed in

t he nmont h of July, 2007 for reporting
compl i ance of t he af oresai d directions, t he
Appel | ants feeling aggri eved t her eof have

preferred this appeal on variety of grounds.

13. W have accordingly heard M. Dinesh Kumar

Garg for the Appellants and Ms. Rachna CGupta

and M. R C. Kaushik for the Respondents and

perused the record.

14. The first t hrust of t he argunent s of

| earned counsel for Appellant was that the rent
No. @ SLP(C)No. 6319 of 2007
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havi ng been enhanced to Rs. 600/- per nonth
only on 14.09. 2005, no case was nade out for
further enhancenent from Rs. 600/ - to Rs.
2100/ - per nonth vide the inpugned order dated
13.02. 2007, within two years thereof. It was
then submitted that this Court has deprecated
severely the practice of enhancenent of rent in
petitions filed under Articles 226/227 of the
Constitution of India, during the pendency of

those petitions on nerits in the H gh Court,

t hat too wi t hout any val uation report. To
advance contention in this regard, sever al
unr eported orders of this Court have been

pl aced before us. They are judgnent and order
dated 19.01. 2009 passed in Civil Appeal No. 316
of 2009 titled Md. Igbal Vs. Atma Ram & O's.;
order dated 03.01.2008 passed in Cvil Appeal
No. 14 of 2008 titled Mi. Safi (D) Th. his LRs.

& Os. Vs. Sri Farhat Ali Khan and order dated
No.  @SLP(C)No. 6319 of 2007
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20. 10. 2008 passed in Civil Appeal No. 6171 of

2008 titl ed Sadan Gopal Gautam Vs. Sushila Devi

& Os.
15. Critical scrutiny of t he af oresai d
j udgnent s/ orders woul d show that in t hese

cases neither there was any offer nade by the

I andl ord nor any correspondi ng acceptance by

the tenant, still the High Courts, in each of

these cases, had enhanced the rates of rent
unilaterally. But in the case in hand it is

clearly reflected t hat Respondent s- | andl or ds
made an offer to the Appellants/tenants which

t hey agr eed, only t hereafter t he rent was
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enhanced from Rs. 600/- per nonth to Rs. 2100/ -

per nonth, for both the shops. Thus, the ratio

of t he af oresai d j udgnent s cited by | ear ned

counsel for Appellants has no application to

the facts of the present case.

16. On t he ot her hand | ear ned counse

No. @ SLP(C)No. 6319 of 2007
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appearing for Respondents strenuously contended
that buil ding known as Jaitpur house, with the
passage of time has come within the nmarket area
of Saharanpur and can therefore be called as
falling within the meaning of commercial area
It was al so contended that | ooking to various
factors such as the nature of construction, its

prime location in the city, bei ng situated on

t he mai n hi ghway, and t hus havi ng easy

accessibility to it and the availability of all
other amenities and facilities etc. even the
rent fixed by |learned Single Judge at the rate
of Rs. 2100/- per nonth for both the shops is
on the I ower side and too neagre. According to
her, the total area under occupation of the
Appel l ants woul d be 240 sq. ft. and with the
rent fixed at Rs.2100/-, the rent would come to
Rs.87.50 per sq. ft. This according to her is

too | ow, keeping in nmnd the present trend and
No. @ SLP(C)No. 6319 of 2007
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the preval ent market rate of rent. She thus
subnitted that no case for interference is made
out and the appeal being devoid of nerit and
subst ance deserves to be di sm ssed.
17. Thus, | ooki ng to t he matt er
angl es we are of the considered opinion that

t he rent as has been fixed by t he

from all

| ear ned



Singl e Judge for the two shops having tot

a

area 240 sq. ft. to Rs. 2100/- per nonth is not

only reasonabl e but would be just and proper

Any enhancenent in rent will not ipso facto be
deened to be unr easonabl e and exorb
unl ess t he party aggri eved is abl e

cogent reasons for the sane.

we may profitably refer

to

In this context,

t he

pronounced by this Court, reported in (2005)1

SCC 705 titled Atma Ram Properties (P) Ltd. Vs.

Federal Mdtors Pvt. Ltd. The rel evant portion

thereof is reproduced hereinbel ow -

C.A No._ @SLP(C)No. 6319 of 2007
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"In the case at hand, it has to

be

borne in mnd that the tenant has been
paying Rs. 371.90/- rent of the prem ses
since 1944. The value of real estate and

rent rates have skyrocketed since th
day. The prenises are situated in th

at
e

prinme commercial locality in the heart

of Delhi, the capital city. It was
poi nted out to the H gh Court that

adj oi ni ng preni ses belonging to the sane
| andl ord adneasuring 2000 sq. ft. have

been recently let out on rent at the

rate of Rs. 3,50,000/- per nonth. Th
Rent Control Tribunal was right in

e

putting the tenant on terns of paynent
of Rs. 15, 000/- per nonth charges for

use and occupation during the penden

cy

of appeal. The tribunal took extra care

to see that the amount was retained
deposit with it until the appeal was
deci ded so that the amount in depos
coul d be disbursed by the appellate
Court consistently with the opinion

in

t

fornmed by it at the end of the appeal
No fault can be found with the approach
adopted by the Tribunal. The Hi gh Court
has interfered with the inpugned order
of t he Tri bunal on a erroneous

assunption t hat any direction

for

paynent by the tenant to the landlord of

any anount at any rate above the

contractual rate of rent could not have

been made. W cannot count enance the
vi ew taken by the High Court. W may

pl ace on record that it has not been the
case of the tenant-respondent before us,

nor was it in the High Court, that t

C.A No. _ @SLP(C)No. 6319 of 2007
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he

tant,
to gi ve
j udgnent
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t aken
Court
wor ked
shops
18. No
Judge
out
conten
said y
and pe
mar ket

19. Ev

anmount of Rs. 15,6000/- assessed by the
Rent Control Tribunal was unreasonabl e
or grossly on the higher side"

In fact, | ear ned Si ngl e Judge has
note of the aforesaid judgment of this
and only thereafter, t he rent al
out fromRs. 600/- per nonth for two
to Rs. 2100/- per nonth.
doubt, it is true that |learned Single

has applied his own yardstick in working

al so

was

t he rent but only after bot h parties

tions wer e t aken into account and
ardstick appears to be absolutely correct

rfect method of working out the present

rental of the premses

en though, the report of the valuation

was not taken into consideration as there was

none b

| ear ne

No. __

t hough

by the

ut the assessnent and judgnment of the

d Single Judge cannot be disall owed, even
@ SLP(C) No. 6319 of 2007
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detail ed reasons have not been assigned

| earned Single Judge for enhancing the

rate of rent because the ultimate concl usion

arrive

d at by himdoes not suffer from any

infirmty, illegality or perversity.

20. Th
from

Singl e
subst a

accord

us in our considered opinion, the appea

t he

such an interim order of t he | ear ned

Judge, bei ng devoi d of merit
nce deserves to be di sm ssed

ingly do so.

21. According to our considered view mpjority

of these cases are filed because | andl ords do

not get reasonable rent akin to market rent,

then o

n one ground or the other litigation is

and

e



initiated. So before saying onega, we deemit

our duty and obligation to fix some guidelines

and norns for such type of litigation, so as to

mnimse | andl or d-t enant litigation at al

| evel s. These are as foll ows: -
C.A No. @SLP(C)No. 6319 of 2007
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(i) The tenant nust enhance the rent
according to the terns of the agreenent or
at least by ten percent, after every three
years and enhanced rent shoul d t hen be
made payable to the landlord. If the rent
is too low (in conparison to market rent),
havi ng been fixed al nbst 20 to 25 years
back then the present market rate should
be wor ked out ei t her on t he basi s of
val uation report or reliable estimates of
building rentals in the surroundi ng areas,

I et out on rent recently.

(i) Apar t from the rental, property
t ax, wat er t ax, mai nt enance char ges
electricity char ges for t he act ua

consunption of the tenanted prem ses and
for common area shall be payable by the
tenant only so that the landlord gets the

actual rent out of which nothing would be
C.A No.__@SLP(C)No. 6319 of 2007
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deductible. In case there is enhancenent
in property tax, water tax or naintenance
charges, electricity charges then the sane

shall al so be borne by the tenant only.

(riti) The usual mai nt enance of t he
preni ses, except nmaj or repairs woul d be
carried out by t he t enant only and t he

same woul d not be rei mbur sabl e by t he



| andl or d.

(iv)But if any najor repairs are required
to be carried out then in that case only
after obt ai ni ng
landlord in witing, the sane shall be
carried out and nodalities with regard

to adj ust nent of t he anount

t her eon, woul d have to be wor ked

bet ween the parti es.

per m ssi on from

t he

spent

out

(v) | f pr esent and preval ent
rent assessed and fixed bet ween t he
C.A No.__@SLP(C)No. 6319 of 2007
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parties is pai d by t he t hen
| andl ord shall not be entitled to bring
any action for his eviction against such a
tenant at least for a period of 5 years.
Thus for a period of 5 years the tenant
shal | enj oy i munity from bei ng evicted
fromthe prem ses.
(vi) The parties shall be at liberty to
get t he rental fixed by t he officia
val uer or by any ot her agency, havi ng
expertise in the natter.
(vii) The rent so fixed should be just,
pr oper and adequat e, keepi ng m nd
| ocati on, type of construction
accessibility with the main road, parking
space facilities avail abl e etc.

Care ought to be taken that it does not

end up being a bonanza for the |andl ord.
C. A No._ @SLP(C)No. 6319 of 2007
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22. These are sonme of t he illustrative

gui del i nes and norms but not exhaustive, which



can be worked out between | andlord and tenant

so as to avoid unnecessary litigation in Court.

23. As ment i oned her ei nabove, t he aforesaid
appeal is dismissed with costs throughout.

24. Counsels’ fee Rs. 10, 000/ -.

[ DALVEER BHANDARI ]
.................... J.
[ DEEPAK VERMA]
New Del hi

May 13, 2011



