N<I TEM NO. 105 COURT NO. 4 SECTION |1 A

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

CRI M NAL APPEAL NCS. 819-820 OF 2005

ARCKI A THOVAS Appel I ant (s)

VERSUS

STATE OF TAM L NADU Respondent ( s)

(Wth office report)

Date: 02/05/2006 These appeals were called on for hearing today.

CORAM :
HON BLE MR JUSTI CE B. N. AGRAVWAL

HON BLE MR JUSTICE D. K. JAIN

For Appellant(s) M. R Sunderavardan, Sr. Adv.

M. V.G Pragasam Adv.

For Respondent (s) M . Subranoni um Prasad, Adv.

M. Abhay Kumar, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER

Heard | earned counsel for the parties.



The appeal s are al | owned, convi ction and sent ence
of t he

appel | ant and accused- Dhanasekar an are set asi de and bot h of
them are

acquitted of al | t he char ges. Bot h t he accused per sons a
re directed to be

released forthwith, if not required in connection with any other case.

[ Al ka Dudeja ] [ Om Prakash ]

Court Master Court Master

[ Signed order is placed on the file]

I N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NOS. 819-820 OF 2005

Aroki a Thomas ... Appel | ant (s)

Ver sus

State of Tanmi| Nadu ... Respondent (s)

O R D E R

Heard | earned counsel for the parties.

The appel | ant, al ong with accused- Dhanasekar an, was

tried and by judgnent render ed by the trial court accused-

Dhanasekar an was convi ct ed under Section 302 of t he I ndi an



Penal Code [for short, “1.P.C "] and sent enced to under go

i mprisonment for life and to pay fine of Rs.5,000/-; in default to

undergo further inprisonnment for a period of six nonths. So far

as t he appel | ant is concer ned, he was convi cted under Secti on
304 Par t Il I.P.C and sent enced to under go rigorous

i mpri sonnent for a period of seven years and to pay fine of

Rs. 3,000/-; in default to undergo further i mpri sonment for a

period of three nonths.

.2/ -
-2 -
Bef ore t he Hi gh Court, t wo appeal s wer e preferred by t he
convi cted accused persons, i ncl udi ng t he appel I ant, wher eas

third appeal was preferred by the State. The appeals filed by the

accused persons have been di sm ssed, whereas the sane filed on

behal f of t he State al | owed and convi ction of t he appel | ant has

been altered from Section 304 Par t Il I.P.C to Secti on 302 read
with Secti on 34 I.P.C and he has been sent enced to under go
i mpri sonnent for life. So far as accused- Dhanasekar an is

concerned, he did not nove this Court challenging his conviction

The present appeals have been filed by the appellant alone. The

cruci al question to be exam ned in t he pr esent case is as to

whet her the two witnesses, nanely P.W 1 and 13 (Raj endran and

Sundar anoort hy), who cl ai med to be eye-w t nesses coul d have



identified t he accused persons. Undi sput edl v, at t he pl ace of

occurrence, there was no electric I'ight. In the first i nformation

report, it has nowhere been stated that as to what was the source

of I'ight in which the witnesses identified the accused persons.

When t he question was put to P.W1 by t he i nvestigating of ficer

during the course of investigation as to whether he identified the

accused persons in torch light, moonlit night or in the light of the

vehicle, he kept mum  and nowhere stated before the Police that

he identified the accused persons in the |light of the vehicle. For

the first time it appears that P.W1 has disclosed in his evidence

bef ore t he Sessi ons Court after nore t han two and half years of

t he date of occurrence that he identified the accused persons
in

.3/ -

- 3 -

the light of notor cycle. Apart fromP.W1l, P.W13 is another eye
Wi t ness, who cl ai s to have identified t he accused persons. So
far as this witness is concerned, he clains to have identified the
accused per sons in t he torch I'ight from a distance of 400 feet,
whi ch appears to be highly inprobable. In view of the statenent
by P. W13 t hat t he accused per sons wer e identified in the torch
I'ight, the evidence of P.W1 disclosing that he identified the

accused per sons in t he I'ight of vehicl e is hi ghl y doubt f ul



especially when this statement has been made for the first tine in

t he Sessi ons Court. In this state  of affairs, it is not possi bl e

uphol d convi ction of t he appel | ant on t he basi s of evi dence of

P.W 1 and 13 especially in view of the fact that there is no other

mat eri al for upholding the conviction. This being the position, we

are of t he view that t he prosecution has fail ed to prove its case

beyond reasonable doubt and the appellant is entitled to benefit

of doubt.

So far as accused-Dhanasekaran is concerned, it is true

t hat he has not preferred any appeal , but in view of our finding

af orementioned that the prosecution case is highly doubtful and

there is no ground for di sti ngui shing case of accused-

Dhanasekaran fromthat of the appellant, we are of the view that

he is also entitled to acquittal irrespective of the fact that he has

not noved this Court.

Accordingly, t he appeal s are al | owed, conviction and

sent ence of t he appel | ant and accused- Dhanasekar an are

set

aside and both of themare acquitted of all the charges. Both the

accused per sons are directed to be rel eased forthwith, if not

required in connection with any other case.

to



[D.K JAN|
New Del hi ,

May 02, 2006.



