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G vil Appeal No. 3675 of 1998

Ms. Mllur Siddeswara Spin. MIIs (P) Ltd. Appel I ant (s)
VERSUS
Conmmr. O Cent. Exci se, Coinbatore Respondent (s)

( Wth office report)

Date : 18/ 03/2004 This appeal was called on for hearing today.
CORAM :
HON BLE MR JUSTI CE S. N. VARI AVA
HON BLE MR, JUSTI CE H. K. SEMA
For Appellant (s) M. Sanjiv Sen, Adv.
Ms. Radha Rangaswany, Adv.
For Respondent (s)M. Ranjit Kumar, Sr.Adv.

Ms. Binu Tanta, Adv.
M. B.Krishna Prasad, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER
Heard | earned counsel for the parties for about forty ninutes.
The Appeal is dismissed in ternms of the signed order.
There will be no order as to costs.
Anita

(Jasbir Singh)
Court Master

(Signed Oder is placed on the file.)
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. .Appel | ant (s)
Ver sus
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ORDER



This appeal is against the Judgment of the Custons, Excise and Gold (Control) Appellate Tribun
al dated 27th My, 1996.
Briefly stated the facts are as foll ows: -
The Appellants are in the business of spinning cotton yarn. It is clained that in Salemthere
is acute power shortage. Thus two generator sets were installed in their factory one on 13th
March, 1991 and the second on 15th January, 1992. Show Cause Notice dated 2nd July, 1993 was
i ssued to themclaimng duty on manufacture of generating sets. The Collector confirmed the de
mand for duty holding that there was deliberate suppression of the fact of manufacture of gene
rating sets. The Appeal preferred by the Appellants has been dism ssed by the Tribunal by the
i mpugned Judgnent.
It is subnmitted that the extended period of limtation was not available as there was no wlfu
| suppression and in any case generators being huge itens, the Departnent was al ways aware of
their installation. It was submitted that the Appellants and all the other people in the |oca
lity were aware of a Trade Notice issued by the Delhi Collectorate dated 24th Decenber, 1986 w
hich clarified that diesel generating sets if assenbled at site, out of the duty paid conponen
ts, and which are fixed to the ground as a fairly pernanent fixture and are not ordinarily in
tended to be renoved fromthe place of installation, would not attract excise duty. It was su
bmitted that on the basis of this Trade Notice the Appellants were under a bona fide belief th
at no duty was payable on the generating sets. Reliance was placed upon the case of Padnini P
roducts vs. Collector of C Ex. reported in 1989 (43) ELT 195 (SC) wherein it has been held tha
t the extended period of five years is inapplicable if there is nmere failure or negligence of
the manufacturer to take out licence or pay duty when there was scope for doubt that goods wer
e not dutiable. It was held that where by virtue of Trade Notice there is doubt whether a goo
dis dutiable then it could not be said that there was any fraud, collusion, wlful ms-statem
ent or suppression of facts or contravention of rules with intent to evade duty. It was held
that in such cases the extended period of limtation would not be available. Reliance was als
0 placed upon the authority of this Court in the case of Tami| Nadu Housing Board vs. Collecto
r of Central Excise, Madras reported in 1994 (74) ELT 9 (SC) wherein also it has been held tha
t the extended period of limtation would be invokable only if there was supression, fraud, ¢
ollusion and intent to evade paynent of duty. It was held that the initial burden was on the
departnent but once the departnent discharged that burden it shifted on the assessee.
Both the Collector as well as the Tribunal have held that this is not the case where by virtue
of the Trade Notice issued by the Del hi Collectorate there could be a doubt. It has been fou
nd as a fact that there was wilful suppression of the fact of manufacture of the generating se
ts. It was only when the inspector inspected the premises on 17th March, 1992 that it was foun
d that the generator sets had been nmanufactured. We are in agreenent with these findings. The
Trade Notice issued by the Delhi Collectorate is of 24th Decenber, 1986. Thereafter the Centr
al Collector had issued a Trade Notice dated 11th Cctober, 1990. That Trade Notice is in res
pect of "Machines and CGenerating sets". This Notice clarifies that if the machine or the gene
rator is superficially attached or bolted to the ground nmerely to ensure its operation is vibr
ation free, it does not beconme i movable property as it can be unbolted and bought and sol d.
It clarifies that the question whether the generating set is dutiable would have to be exanine
d in each individual case. Following this the Collector of Central Excise, Coinbatore issued
a Trade Notice dated 15th Novenber, 1990. The heading of this Trade Notice also shows that it
is in respect of generating sets assenbled at sites. This Trade Notice also clarifies that m
erely because the generating sets are bolted to the ground, so that the operation is vibration
free, does not nean that they becone i nmovable property as it is possible that they nmay be un
bolted and bought and sold. |In view of the subsequent Trade Notices which clarified the posit
ion very clearly no doubt remained any longer. It became necessary for the Appellants to disc
| ose that they had assenbl ed generating sets so that their sets could be exam ned in order to
det ermi ne whet her excise duty was payable or not. Admittedly, the Appellants never disclosed
the fact that these generating sets had been nanufactured and installed in their factory. This
fact only cane to the notice of the Departnent by virtue of the inspection carried out on 17t
h March, 1992. W are, therefore, in agreenent with the findings that the extended period of
limtation was avail abl e.
It is next submitted that even presum ng there was a manufacture, the manufacture was by the s
upplier and it is the supplier who was liable to pay duty, if any, was payable. 1In support of
this subm ssion, reliance is placed upon a decision of the Tribunal in the case of Kerala Sta
te Electricity Board vs. Collector of Central Excise reported in 1990 (47) ELT 62 (Tribunal) w
herein it has been held, on facts of that case, that it was the contractor who had actually na
nuf actured and that duty could not be demanded fromthe custoner. It was pointed out that thi
s Judgnent was affirmed by this Court inasmuch as the Cvil Appeal filed against that Judgnent
has been dism ssed. Wether the supplier or the Appellant is the manufacturer is a question
of fact. The Collector has, on the basis of inspection of the invoices, cone to the conclusion
that the Appellants had nerely purchased the conponents fromthe supplier. The invoices did
not show that the supplier was al so to assenble and install the generating set. This finding
has been confirned by the Tribunal. This being a finding of fact and there being nothing to sh
owthat it is perverse or wong we see no reason to interfere with the sane.
It was next submitted that in any event the generating set was i movabl e property and t hus no



exci se duty was payable on it. We are unable to accept this submission also. It is adnmitted p
osition that the generating sets have been bolted on a frame. If the generating set is only bo
Ited on a frame it is capable of being unbolted and being shifted fromthat place. It is then
capabl e of being sold. Under these circunstances it could not be said that the generating se
ts manufactured by the Appellants are i movabl e property.
The | ast contention is that there has been discrimnation against the Appellants. It is subm
tted that every other m |l has got generating sets and that no other mll in that region is pa
ying duty. It is submtted that only the Appellants have been singled out for paynent of duty
In support of this subm ssion, reliance was placed upon the authority of this Court in the c
ase of Danpdar J. Mal pani vs. Collector of Central Excise reported in 2002 (146) ELT 483 (SC) w
herei n sane goods of another manufacturer were classified differently by the Departnent. This
Court held that there cannot be any such discrimnation and renitted the matter back for recon
sideration. Reliance was al so placed upon the authority of this Court in the case of Steel Au
thority of India vs. Collector of Customs, Bonbay reported in 2000 (115) ELT 42 (SC) wherein
t has been held that different States Authorities could not take different stand in different
States. It was held that a Trade Notice issued by one Custom House nust bind all custons autho
rities.
To these principles there can be no dispute. However, except for making a general statenent
that nobody el se has paid duty, no particulars or details are given. On the contrary it has b
een pointed out to us that the Department had i ssued a show cause notice to another party al so
in respect of a generator set assenbled and installed in their factory. However, in that cas
e the Tribunal concluded that the longer period of limtation was not avail able and set aside
the denand. Had the Appellants pointed out details of the other parties who been allowed, acc
ording to the Appellants, to install a generating set the Departnent nay have been able to po
nt out, whether or not, a notice had been issued to that party and whether or not any denand w
as made agai nst that party also. No details have been given, nerely on basis of general averr

ment, it cannot be held that there has been discrimnation
It was further submtted that an elenent of profit at the rate of 10% has al so been added in t
he anount of duty clainmed fromthe Appellants. It was subnitted that the Appellants had neith

er sold the generator sets nor nade any profit on the generator sets. It was submitted that th
ere was no question of paying an element of profit. W, however, find that this 10%profit, w
hi ch has been added is under Rule 6 (b)(ii) of the Central Excise (Valuation) Rules, 1975 whic
h provides that if the value of excisable goods cannot be determ ned under Rules 4 and 5 then

certain profits which the assessee would nornmally have earned on the sale of such goods can be
added towards the value. This addition being under Rule 6(b)(ii) it could not be said that t
here was no fallacy in the sane.

For the above reasons, we see no infirmty in the inpugned Judgnent. W see no reason to inte
rfere. Accordingly, the Appeal is dism ssed. There will be no order as to costs.

(S.N. Variava)

(H K. Semm)
New Del hi ,
March 18, 2004.



