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Petition(s) for Special Leave to Appeal (Crl) No(s).2449/2012

(From the judgenent and order dated 30/12/2011 in CRLA
No. 91/ 2003 of The H GH COURT OF H. P AT SHI MLA)
KASHM R SI NGH & ANR Petitioner(s)
VERSUS
STATE OF H. P. Respondent ( s)

(Wth appl n(s) for ex-Parte stay,exenption fromfiling O T.)
Dat e: 03/04/ 2012 This Petition was nmentioned for hearing today.
CORAM :
HON BLE MR JUSTI CE AFTAB ALAM
HON BLE MR JUSTI CE CHANDRAMAULI KR. PRASAD
For Petitioner(s) M. Harish Pandey, Adv.

For Respondent (s)

UPON hearing counsel the Court made the follow ng
ORDER

Taken on board.
The t wo petitioners along with anot her accused
nanely, Sunil Kumar, were put up on trial on the charge

under Section 302 read with Section 34 of the Penal Code.

The trial court acquitted t he t wo petitioners but
convi cted Suni | Kunar under Section 304 Part - | of t he
Penal Code and sent enced hi m to under go ri gorous

i mpri sonment for five years besides a fine of Rs.10, 000/ -
with the default clause
Agai nst the judgnent and order passed by the trial
court, bot h t he State  of Hi machal Pradesh and t he
convi ct ed accused SuniIZKunar preferred appeal s before
the Hi gh Court.
The Hi gh Court disposed of both the appeals by a
comon judgment agai nst which the present special |eave
petition is filed.
By the inpugned judgnent, the Hi gh Court nodified

the conviction of Sunil Kumar from Section 304 Part-1 to



Section 325 of the Penal Code and reduced his sentence of
i mprisonment to the period al ready undergone by hi m but
enhanced the anpbunt of fine to Rs.1,00,000/- (Rupees One
Lac only) with the default sentence of two years rigorous
i mprisonment. It also convicted the two petitioners under
the same Section with the aid of Section 34 of the Pena
Code and sentenced them to t he peri od of i mpri sonment
al ready undergone by them (as under-trials) besides fine of
Rs. 75, 000/ - each with the default sentence of two years
rigorous inprisonment.
Counsel for the petitioner submts that in the facts
of t he case, Section 34 of t he Penal Code had no
application and there is absolutely no evidence that the
t wo petitioners shared t he conmon i ntention with Suni
Kumar to assault the deceased.
We | ook at the case slightly differently. If the

case of the petitioners, as contended on their behal f, does
not attract Section 34 of the Penal Code, that would be the
end of the matter. But, in case the materials on record
warrant an application of Section 34 of the Penal Code,
then we fail to see why the3substantive of fence shoul d not
come under Section 302 or in any event under Section 304 of
t he Penal Code

Hence, while issuing notice to the respondent-State
in this case, we also put the petitioners on notice to show
cause why in case their conviction is sustained with the
aid of Section 34 of the Penal Code, they may not be
convi cted and sentenced not for nerely causing grievous
hurt but for the far graver offence of nmurder or cul pable
honi ci de not anmounting to mnurder.

The paynment of fine inposed by the High Court shal
be subj ect to t he final out come of t he speci al | eave

petition.



(Neetu Khaj uri a) (Sneh Bal a Mehra)
Sr. P A Court Master



