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APPELLANT( S)

UPON hearing the counsel the Court made the follow ng

ORDER

Del ay in filing application for

deceased respondent No.9 is condoned.
Appl i cations for substitution
respondents Nos. 31 and 9 are allowed subject to al

exceptions.
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Vi nod Lakhi na
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Reason:
2
The appeal is di sm ssed in terns of t he si gned
order.
[ VI NOD LAKHI NA] [ ASHA SONI ]

COURT MASTER COURT MASTER

substitution 0

of

j ust

deceased



[ SIGNED ORDER |'S PLACED ON THE FI LE]

I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 5165 COF 2006

MADALAPPURA KUNHI KOYA

& ORS. .. . APPELLANTS
VERSUS
KUNNAMGALAM BEEBI & ORS. .. . RESPONDENTS
ORDER
1. Del ay in filing application for
substitution of deceased r espondent No. 9

i s condoned.
2. Appli cations for substitution of
deceased respondent s Nos. 31 and 9 are

al | oned subject to all just exceptions.

3. Thi s is an def endant s’ appea
agai nst a decree by whi ch sui t of t he
plaintiffs for title and possessi on has
been decreed. The aforesaid decree has

been affirmed in first appeal by the High

Court.

4. The case of the plaintiffs in the

suit filed is to the effect that they are

t he menbers of Kunnangal am tavazhy which

was a branch of Poor adam t har wad.
Accor di ng to t he plaintiffs one Pookoya
Haji was the | ast surviving nenber of the

Poor adam tavazhy and t he def endant s are
the wife and children of aforesaid Pookoya

Haji . The plaintiffs allege that as per

custom prevailing in t he I sl and, t he



properties belonging to the tharwad in the

island are called Velliyazhicha properties

(joint famly properties) (hereinafter
referred to as "the Fri day properties")

and Vyazhi cha properties (self-acquired
properties) (hereinafter referred to as
"the Thur sday properties"). The Fri day

properties belong to the tharwad and are

to revert to the tharwad on the death of

| ast survi vi ng menber of a branch
According to the plaintiffs, contrary to

t he cust om in vogue, Pookoya Haj i had
staked a claimto the Friday properties.

The matter was resolved by a conproni se

deed dated 21st August, 1957 (Exhibit A-5)

by whi ch sone of t he Vel | i yazhi cha
(Friday) properties wer e agr eed to be
converted to Vyazhi cha ( Thur sday)
properties whil e t he remai ni ng wer e to
remain as Vel | i yazhi cha (Friday)
properties. On the basis of the aforesaid

conprom se, an order was passed by t he

Tahsil dar on 21st August, 1957 (exhibited

as Exhibit A-6).

5. Accor di ng to t he plaintiffs
contrary to the agreenent, on 16th Cctober

1976, Pookoyo Haji had executed Gft Deed

(Exhibit B2) in favour of his legal heirs
in respect of al | t he Vel | i yazhi cha
(Friday) properties. The same bei ng

contrary to the conprom se (Exhibit A-5)



and the order of the Tahsildar (Exhibit
A-6), t he sui t in question was filed

clainming the reliefs earlier noticed.

6. The defendants filed their witten
st at enent cont endi ng t hat t he conprom se
deed (Exhi bit A-5) was t he resul t of

coerci on and exerci se of undue influence

on themby the plaintiffs. The defendants
further contended that no such custom as

clained by the plaintiffs existed and in

any case with the comng into force of the

Constitution such conpronise will cease to

have any | egal ef fect. In support,

reliance has been placed on a judgnment of

t he Keral a Hi gh Court in Shei kri yamada

Nal | a Koya VS. Admi ni strator, Uni on
Territory of Laccadi ves, I sl and [1967
K.L.T. 395].

7. The | ear ned trial Court by its
j udgnent dat ed 8th June, 1988 consi der ed

t he pl ea set up by t he def endant s with

regard to the legality of Exhibit A5 and

Exhi bit A-6 against issues Nos.8, 9 and 11

framed in the suit. On a consideration of

the evidence and material s adduced by the

parties, the learned trial Court cane to

the finding that the case set up by the

defendants with regard to Exhibit A-5 and

Exhi bi t A-6 has not been subst ant i at ed.

In this regard, the learned trial Court

specifically recor ded a finding t hat

t hough the conpromi se is dated 21st August,



1957, at no point of time the defendants

had brought any | egal action to have the

same invalidated on the grounds pleaded in

the witten statement filed in the suit.

The learned trial Court also recorded a

finding t hat t he comprom se bet ween t he
parties (Exhi bit A-5) was act ed upon
Though the learned trial Court also dealt

with the question of the existence of the

customas clained by the plaintiffs, it is

not necessary to go into the said issue

for the purpose of deciding the present

appeal

8. In t he first appeal , t he Hi gh
Court, on a consideration of t he riva
cl ai ns, franmed t he fol |l owi ng three

questions for decision:

"i) What was the custom
foll owed by the parties and

whet her Exts. A5 and A6 can be

i gnored on the ground that they
wer e brought about by coercion?

ii) Whether Ext. B2 gift deed
was acted upon and whether it ws
mandatory for the plaintiffs to
get it set aside?

iii) Whether the plaintiffs
possessi on over t he pl ai nt
schedul e properties can be
decl ared and injunction granted
agai nst the defendants?"
9. Thereafter agai nst question No. (i)
the H gh Court reiterated the findings of
t he | ear ned trial Court t hat t he
defendants had failed to prove the case

set up by t hem nanel vy, t hat t he



conprom se was vitiated on account of
coercion and/ or undue influence. In this
regard t he Hi gh Court specifically
observed that the defendants had adduced

no evidence in this regard.

10. The i ssue with regard to t he
exi stence of a customas clainmed by the

plaintiffs or otherw se as pleaded by the

def endants, in our considered view, would

be altogether irrelevant for the purposes

of adjudication of the entitlenent of the

parties in the present appeal. Whet her a
custom exi sts or not t he parties had
agreed to exchange of Thursday and Friday

properties specifically recor ded in t he
deed of conprom se at Exhi bi t A-5 and
referred to in the order of the Tahsildar

(Exhibit A-6). If the parties had agreed

to be bound by t he terns of t he
conprom se, naturally, they would be al so

bound by t he orders of t he Tahsi | dar

(Exhibit A-6) unless, of course, it can be

hel d t hat t he conprom se itself was
vitiated by fraud, coercion or undue

i nfluence. The findings to the contrary

r ecor ded by t wo courts are concurrent

findi ngs of fact. That apart, we o have
consi der ed t he material s and evi dence

adduced by the parties on the above said
i ssue and t he basi s of t he findi ngs

recorded by the trial Court and the High



Court on the sane. On such consideration
we unhesitatingly cone to the concl usion
that the findings recorded in this regard
are justified and does not discl ose any

basis for our interference.

11. Havi ng arrived at t he aforesaid

concl usi on, t he appeal will have to be
di smi ssed whi ch we her eby do. The
j udgnent and decree passed by t he Hi gh

Court is affirned.

.................... ,J.
( RANJAN GOGO!

.................... ,J.
(N. V. RAVANA
NEW DELH
FEBRUARY 25, 2015



