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The writ petitions in this group arise fromthe sane set of facts and seek
the sane relief. They can conveniently be di sposed of by a conmon judgrent.

For the purpose of facts, it would be sufficient to refer to the facts
narrated in Wit Petition (C No. 569/2001. The petitioners were hol di ng

di fferent posts under the Border Security Force (hereinafter referred to as
"the Force"), constituted under The Border Security Force Act, 1968
(hereinafter referred to as "the BSF Act"). The First Respondent is the
Union of India in the Mnistry of Hone Affairs and the Second Respondent is
the Director General of the Border Security Force.

On 27.12.1995 the Second Respondent with the approval of the First
Respondent and in consultation with the Departnment of Pension and

Pensi oners’ Wl fare issued a GO /C rcular notifying that the Governnent
had agreed with their views that "a nenmber of the force is entitled to get
pensi onary benefits on resignation under Rule 19 of the said Rules provided
he has put in requisite nunber of 'years of service and fulfills all other
eligibility conditions." (The Rules referred to are the Border Security
Force Rules, 1969, hereinafter referred to as "the BSF Rul es") This

G O /Crcular provided that the conpetent authority may, "having regard to
the special circunmstances of a case, pernit a menber of the force to resign
fromthe force before attai nment of the age of retirenent or before putting
i n such nunber of years of service as may be necessary under the rules to
be eligible for retirenment." The circul ar enpowered the conpetent authority
granting such perm ssion "to nmake such reductions in the pension-or other
retirement benefits of a menber of the Force, if so-eligible,..." (enphasis
added). The circul ar al so advi sed the conpetent authority that in/future
whil e accepting the resignation of a nenber of the Force, the order should
specify the reduction to be made in the pension, if any, as per the

provi sions contained in proviso (b) to Rule 19(1) of the BSF Rul es, and
further that failure to do so would inply that there was no reduction in
the pensi on made.

The G O /Circular dated 27.12.1995 was interpreted by the authorities to
nmean t hat any nenber of the Force could resign with the perm ssion of the
conpetent authority, even before conpleting the qualifying service for
pensi on and woul d be eligible for pension under Rule 19(1) of the BSF

Rul es. This circular appears to have been issued on the basis of sone
judgrments of the High Courts, and the clarifications issued by the

Depart ment of Pension and Pensioners’ Wl fare, Government of |ndia under
the mistaken inpression that Rule 19 of the BSF Rul es was concerned with
entitlenent to pension. In response to the said circular, about 2209
personnel of the Force resigned under Rule 19 of the BSF Rules and their
resi gnati ons were accepted. In the case of about 447 personnel of the
Force, the pension ambunts were rel eased and they started draw ng pensions.
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The cases of about 1762 personnel of the Force were still pending sanction
of the pension anounts.

In the meanwhile, it appears that the authority realised its mistake and
took rectification action by a letter dated 15.01. 1998 conveying t he
decision of the Director General of the Force, as follows:

"It is to informyou that DG BSF after careful consideration has
now deci ded that all personnel who resigned under Rule 19 of the
BSF Rul es during 1996, 1997, 1998 with | ess than 20 years service
under m staken inpression with pensionary benefits and not granted
pension, to be taken back imrediately.

2. The ampount of GPF and other dues paid to you are required to be
ref unded.

3. You are directed to report to this HQ forthwith to continue in service.
4. This matter may be treated as urgent."

Further, on 17.10.1998 the Deputy Director (Personnel) issued a circular
conveyi ng that those personnel” whose resignations had been accepted after
the circul ar dated 27.12.1995 under Rule 19 of the BSF Rul es under mi staken
i npression of their ‘entitlement to pensionary benefits but who had not yet
been granted pension, should be called back to rejoin inmediately. It was
conveyed that in their cases the period of absence would be treated as an
Earned Leave/ Half Pay Leave as due and the remai ning period as |eave

wi t hout pay (EOL) as 'a special case, but that such personnel would have to
refund the GPF and ot her dues paid to them They would, however, retain
their seniority. Individual Registered/AD |etters were sent to all such
per sons whose resignation had been accepted pursuant to circul ar dated
27.12.1995 conveying the aforesaid decision of the Director General, BSF
This circular in terns stated that if a nmenber of the Force was not
interested to rejoin the Force, he would not be entitled to any pension
Initially the first cut-off date for rejoining was 30. 4. 1999, which was

| ater extended up to 30.6.1999 and, finally, up to 31.8.1999.

Pursuant to the aforesaid circular of 17.10.1998, out of 1762 personne
recal |l ed, 1065 personnel reported for work and they were allowed to rejoin
the service subject to the conditions stipulated in the said circular

About 697 personnel, however, did not rejoin the service and the pensionary
benefits payable to them were stopped.

About 69 personnel who had | ess than 20 years qual ifying service and who
had resigned fromthe year 1979 onwards had al sobeen sancti oned pension
under Rule 19 of the BSF Rul es even before the issuance of the circular
dated 27.12.1995. About 19 personnel had been sanctioned the pensionary
benefits under Rule 19 of the BSF Rules, pursuant to the directions given
by sone Hi gh Court orders.

Sone of the personnel who had been permitted to resign under Rule 19 of the
BSF Rules prior to the circular dated 27.12.1995, who did not have the
qual i fying service for pension, sought pensionary benefits by placing
reliance on the circular dated 27.12.1995. As the authorities did not
concede their right, they noved the High Court for relief. Three such cases
cane up to this Court and were decided by this Court in its judgnent in
Union of India and Os. v. Rakesh Kumar and Ors., in Cvil Appeal No.

6166/ 1999 along with G vil Appeal Nos. 2121/2000 and 2491-92/2001 deci ded
on 30.3.2001 reported in (2001) 4 SCC 309. The controversy with regard to
the entitl enent to pension of BSF personnel resigning under Rule 19 of the
BSF Rul es before conpletion of the mninumlength of qualifying service for
eligibility for grant of pensionary benefits, was finally deci ded and put
to rest. This Court held that entitlenent to pension to BSF personnel did
not arise on account of Rule 19 of the BSF Rules, but only under the
provisions of the Central Civil Services (Pension) Rules, 1972. After a
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detail ed anal ysis of the provisions of the BSF Act and the BSF Rules, the
rel evant provisions of the CCS (Pension) Rules, 1972 and the provisions of
the GO /Crcular dated 27.12.1995 this Court held, (vide Paragraph 19)

t hus:

"Readi ng the aforesaid GO as a whole, it nowhere reveal s Government’s
intention to confer any additional pensionary benefit to the nenbers of the
BSF who retired before conpleting the requisite qualifying service as

provi ded under the CCS (Pension) Rules. It neither supplenents nor
substitutes the statutory rules. The GO read with Rule 19 of the BSF
Rul es would only mean that in case of resignation and its acceptance by the
conpetent authorities, the menber of BSF would be entitled to get
pensionary benefits if he is otherwise eligible for getting the sane under
the CCS (Pension) Rules and to that extent Rule 26 which provides for
forfeiture of service on resignation would not be applicable." (enphasis
added)

Further, this Court observed, vide Paragraphs 20 and 21, thus:

"No person can claimany right on the basis of decision which is de hors
the statutory rules nor there can be any estoppel. Further, in such cases
there cannot be any consideration on the ground of hardship."

"Respondents who were permtted to resign fromservice under Rule 19 of the
BSF Rul es before the attai nment of the age of retirenent or before putting
such nunber of years of service, as may be necessary under the Rules, to be
eligible for retirement are not entitled to get any pension under any of
the provisions under CCS (Pension) Rules. Rule 49 only prescribes the
procedure for cal culation and quantification of pension anbunt. The G O
dated 27.12.1995 does not confer any additional right of pension on the BSF
enpl oyees. "

Thus, with this authority of the Court, the doubts, msgivings and

m sinterpretation of Rule 19(1) of the BSF Rules were finally cleared. It
isinthe light of the |law |laid down by this Court in Rakesh Kumar (supra)
that we will have to decide if the wit petitioners before us are entitled
to any relief.

That the personnel of the Force who otherwi se were not eligible to
pensionary benefits under the CCS (Pension) Rules, 1972 are not conferred
with this benefit as a result of the msreading of Rule 19(1) of the BSF
Rules as put forward in the GO /Crcular dated 27.12.1995 i s beyond cavi
fromthe judgnent of this Court in Rakesh Kumar (supra). This position is
al so not contested by the | earned counsel appearing for the petitioners in
the different matters before us. The | earned counsel, however, subnitted
that the m staken interpretation of Rule 19 of the BSF Rules was on the
part of the authorities for which the petitioners were not to blame. It s
urged on behalf of the petitioners that due to this m staken inpression
which the petitioners al so shared, because of what was conveyed by

G O /Crcular dated 27.12.1995, a |large nunber of personnel were pronpted
to resign fromservice in the hope of getting pensionary benefits; that
some of them had actually been sanctioned pensionary benefits, and were in
recei pt thereof at the time when the judgnent of this Court in Rakesh Kumar
(supra) was pronounced.

It is also contended on behalf of the petitioners that in the cases of the
BSF personnel who had resigned before the circular dated 27.12.1995, sone
as early as in 1980 and had been sancti oned pension by the authorities
under Rule 19 of the BSF Rul es, as special cases, even though they had not
conpl eted 20 years’ service; after the judgnent in Rakesh Kumar (supra) was
pronounced, the authorities have stopped the pension paynents though

enj oyed by the concerned BSF personnel for |long periods. Doing so is
entirely unjust and iniquitous, according to the appellants. The
petitioners further urged that, though a | arge nunber of personnel had
returned to duty after conplying with the conditions stipulated in circular
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dated 17.10.1998, in the cases where pension had been sanctioned, they were
prevented from comng back to duty as a result of individual letters dated
31.10.1998 by which it was stated that personnel already in receipt of
pensi on would not be re-inducted into service. However, even in such cases
the pension has been stopped pursuant to the judgment in Rakesh Kunmar
(supra). Counsel urged that this has resulted in double jeopardy in such
cases, as the personnel concerned |lost their service as well as pensionary
benefit.

We are unable to accept the contention urged on behal f of the petitioners
that the confusion with regard to the interpretation of Rule 19 of BSF

Rul es was cleared only as a result of the judgment in Rakesh Kumar (supra).
Even before Rakesh Kumar (supra) was deci ded, way back in the year 1998
itself, the authorities seened to have realised their m stake as evidenced
by the letter dated 15.01.1998 followed by the circular dated 17.10.1998.
Rakesh Kumar (supra) was decided only in the year 2001, al nost 3 years

| ater. Such of the BSF personnel who had resigned in the hope of getting
pensi onary benefits, although not eligible for pension under the CCS
Pensi on Rul es 1972, 'had been given the opportunity of getting back into
service by virtue of the circular dated 17.10.1998. Despite the deadline
for reporting being extended from 30.04.1999 to 31.08.1999, about 697
personnel had failed to avail of the opportunity of returning to service.
There cannot be any equity in favour of those that failed to avail of the
opportunity of rejoining service. If any of themfailed to take advantage
of the offer for re-induction into service, they have only thenselves to
thank. In such cases, obviously, there cannot be any relief granted in the
present writ petitions, contrary to the law declared by Rakesh Kunar
(supra).

There is no doubt that the position in law is that declared in Rakesh Kumar
(supra) viz. that Rule 19 of the BSF Rul es does not grant any right to
pension in cases where pension is not payabl e under the CCS Rules 1972.
Thus there is no question of this Court directing paynent of pension to
persons who are otherw se ineligible under the CCS Pension Rules 1972. The
contention raised in all these petitions on the question of |aw nust
necessarily fail in the light of the clear pronouncenent in Rakesh Kumar
(supra).

Learned counsel referred to Union of India and Ors. v. Lt. Col. P.S.
Bhargaval and Praduman Kumar Jain v. Union of I'ndia and Anr.2. After
perusal, we find that they are not of any help to-us in deciding the issue
before us. The issue before us arises out of the terns of Rule 19(1) of the
BSF Rul es and the provisions of the CCS (Pension) Rules, 1972 and has, in
fact been squarely decided in Rakesh Kumar (supra).

We find that the cases before us can be divided into the follow ng
cat egori es:

(A) Pre-circul ar:

Personnel who resigned and were granted pension for special reasons, even
prior to the circular dated 27.12.1995

(B) Post-circular:

Per sonnel who resigned pursuant to the circular dated 27.12.1995. These
persons can be further divided into two sub-categories:-

(i) Personnel who retired in 1996, were sancti oned pension and were
therefore asked vide letters dated 31.10.1998 not to report for re-

i nduction. Their pension has been stopped pursuant to the judgnent in
Rakesh Kumar (supra). These persons can be further divided into two sub-
cat egori es: -

(a) those who are in a position to be re-inducted into service even
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now

(b) those who cannot be re-inducted into the service as a result of
bei ng age-barred or due to being medically or physically unfit.

(ii) Those who retired subsequent to 1996, were not sanctioned pension
and were directed to report for re-induction in to service or to forfeit
pensi on benefits by virtue of the circular dated 17.10.1998 and the

i ndi vidual letters.

Havi ng consi dered the peculiar facts arising in each of these groups, we
make the follow ng orders: -

1. The personnel falling in category (B)(ii) i.e. those persons who
had retired subsequent to 1996 pursuant to the circular dated 27.10. 1995
and had not been sanctioned pension, but who have been directed to report
for re-induction in service shall necessarily have to forfeit their
pension, if they have not reported for service by virtue of the circular
dated 17.10.1998. If however, they have reported for service then there is
no questionof any relief in-their case.

2. In the case of persons falling in category (B)(i), they shall also
be given the option of re-induction into service, and those falling in
category (B)(i)(a) shall be so re-inducted, subject to the conditions
stipulated in circular dated 17.10.1998 and on condition that they shal
refund the GPF and pension anobunts drawn by themtill re-induction. The
authorities shall indicate the deadline by which such persons shall offer
t hensel ves for re-induction

3. In the case of persons who shall fall in category B(i)(b), i.e.
persons who had retired in 1996, were sanctioned pensi on but who cannot be
re-inducted today as they are age-barred or physically or nmedically unfit
or for any other reason including their inability to return the amount of
GPF, pension drawn or other dues, there shall be no guestion of continuing
paynment of pension which shall be liable to cease as a result of the

deci sion in Rakesh Kumar (supra). W are however of the view that equity
demands that in such cases there shall be no recovery of the pension
amounts already paid to them

4. In cases which fall under category (A), i.e. personnel who had
resigned prior to the circular dated 27.12.1995 and had been granted
pensi on for special reasons and continued to draw it till the stoppage of

pension as a result of the judgnent in Rakesh Kumar (supra), we think that
irrespective of the position in |law, equity demands that, as they have
drawn their pension for |long periods, they shall not be asked to refund
their drawn pension anounts, nor shall their pension be stopped now.

W have nmade the aforesaid directions in exercise of our powers under
Article 142 of the Constitution in order to do conplete justice to a
section of the personnel who woul d otherwi se be placed in an inequitable
situation for which the authorities are also partly to blame. It is open to
this Court to mould the relief by safeguarding the interest of the parties
even while declaring the | aw. The paranount consideration in such cases
should be to ensure that there is no injustice caused (see in this
connection Deb Narayan Shyam and Ors. v. State of WB. and Ors3-and State
of Bihar and Ors. v. Kaneshwar Prasad Singh and Ors.,4. Barring this
l[imted relief no other relief is due to the petitioners before us. Subject
to the aforesaid linmted relief all the petitions are dism ssed




