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1. Wi | e the judgnment debtor chal l'enges the order of
the H gh Court in a petition filed by himunder Article 227 of
the Constitution of India to the extent it rejects his prayers,
the decree hol der has al so chall enged the sanme order to the
extent it upheld an objection of the judgnent debtor. The
decree hol der and the grand father of the judgnent debtor

anmong others, were partners in a firm A notice of 'dissolution
was i ssued by sone of the partners to the grand father of the
judgrment debtor. Utinmately, the decree holder filed'a suit in
the District Court of Gwmalior for dissolution-of the partnership
and for rendition of accounts. On 27.4.1981 the court passed

a prelimnary decree declaring that the partnership firm stood
di ssolved with effect from 20.6.1978 and directing that

accounts be taken to settle nutual rights and liabilities. A
recei ver who had been appoi nted pending the suit was

directed to continue.

2. The father of the judgnent debtor pre-deceased the
grand father of the judgnent debtor. It is said that on
26.3.1985, the grand father executed a will bequeathing the
properties to his grand son, the judgnment debtor. “At the

rel evant time, the judgnent debtor, the |legatee, was a mnor
Provi si ons were made regardi ng the managenent of the

properties during the mnority of the judgment debtor. ©On

19. 11. 1985, the grand father of the judgnent debtor died. The
final decree proceedings continued and the Conmi ssi oner
submitted his report after scrutinising the accounts on
27.8.2002. On 29.11.2002, the District Court Gnalior, passed

a final decree in the suit for dissolution. Under the fina
decree, the judgnment debtor was liable to pay to the plaintiff a
sum of Rs. 6, 66.292.50 and a total sumof Rs.10,83,757/- to

ot her partners and a sumof Rs.5,000/- as his share of fees to
the Conmi ssioner. According to the judgnent debtor, he has
filed an appeal against this final decree, but due to objections
rai sed by the Registry of the Hi gh Court regarding the court
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fee payable, further orders are awaited in the appeal on that

guesti on.

3. On 2.1.2003, the decree holder, the plaintiff in the
suit, filed an execution petition in the District Court of Gwalior
for execution of the decree. In other words, the execution

petition was filed in the court which passed the decree.
Meanwhile, it is said that the will executed by the grand father
designating the judgnent debtor as the | egatee was probated.

On 19. 3.2003, the decree hol der noved the executing court for
an injunction restraining the person hol ding the building said
to have been bequeat hed to the judgment debtor by his grand
father, from handi ng over possession of the sane to the

j udgrment debtor and from handi ng over the docunents of title

to him He also sought a direction restraining the bank
hol di ng an account of the estate frompermtting the judgnent
debtor to operate the accounts.. The executing court passed

an order on 19.3:2003 directing the occupant of the building

as well as the bank not to transfer to the judgnent-debtor the
properties enunerated in the list submtted by the decree

hol der. The person hol ding the building noved the executing
court praying that he be relieved fromthe responsibility of
managi ng the property. He al so produced certain documents

in the executing court with a prayer that he be relieved of his
obligations. On 7.7.2003, the executing court, after taking
noti ce of the docunents produced by the occupant of the
bui | di ng concerned, directed that the documents be kept in

saf e custody of the court. On 26.7.2003, an application was
noved by the decree hol der submitting that he had received

an offer for the purchase of the building in question, which
was situate at 14, Bakshi_ Colony, |ndore, and praying that the
sai d property nmay be sold by way of auction and the anount

recei ved be apportioned anong the decree hol der and ot her
partners. Though the judgnent debtor had not then and there
chal | enged the orders dated 19.3:2003 and 7.7.2003, he now

rai sed an objection in the executing court that the executing
court lacked territorial jurisdiction to order the sale of the
property situate in Indore lying outside its territoria
jurisdiction. The application was nmade under Section 39 read
with Order XXI Rule 3 of the Code of Civil Procedure (for short
"the Code’). The judgnment debtor also filed an i ndependent
objection to the prayer of the decree holder for sale of the
property at 14 Bakshi Col ony, Indore. On 6.4.2004 the
executing court rejected the objections fromthe judgnent
debtor. It held that it had territorial jurisdictionto proceed
with the execution. It also passed an order directing that the
house at No. 14, Bakshi Col ony, Indore be sold by public

auction after due publicity. Feeling aggrieved by the |ast order
and bel atedly feeling aggrieved by the earlier orders dated
19. 3. 2003 and 7.7.2003, the judgnment debtor approached the

H gh Court originally by way of a revision under Section 115 of
the Code, but on its being held that a revision is not

mai nt ai nabl e, later by way of a motion under Article 227 of the
Constitution of India challenging all the orders. The Hi gh
Court held that the executing court, the District Court at
Gnalior, lacked territorial jurisdiction to continue the
execution especially in respect of properties outside its
jurisdiction or to order sale of building No. 14 Bakshi Col ony,
I ndore and consequently set aside the order dated 6.4.2004

and transferred the execution to the concerned court at Indore
for proceeding with the execution. But the Hi gh Court repelled
the challenge to the earlier orders of restraint dated 19.3.2003
and 7.7.2003 passed by the executing court at Gwmalior.

Feel ing aggrieved by the non-interference with the orders

dated 19. 3.2003 and 7.7.2003, the judgnent debtor has
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approached this Court. Feeling aggrieved by the uphol di ng of
the objection of the judgnent debtor to jurisdiction, the decree
hol der has cone up to this Court.

4. We shall first deal with the objection of the decree
hol der to the transfer of the execution to the court at I|Indore
havi ng jurisdiction over the property sought to be brought to
sal e. The decree hol der who appeared in person as also the
counsel who was appearing on his behalf in Petition for

Speci al Leave to Appeal (Civil) No. 7742 of 2006 argued that
Section 39(4) of the Code as anended in 2002, was not

attracted since this was not a case to which Section 39(1) was
applicable. It was contended that the court which passed the
decree had the jurisdiction to execute the decree and the
decree hol der had approached that court for execution of the
decree. There was no defect in jurisdiction in seeking to
enforce the decreethrough the court which passed the decree.

It was submitted that the decree was being executed by the
present court at Gaalior only because of the abolition of the
court beflore which the execution petition was originally filed
and the H-gh Court m sunderstood the factual position while
conming to the conclusion that Section 39(4) was attracted. On
behal f of the judgnent debtor it was pointed out that though
normally it is correct to say that the court which passed the
decree has the jurisdiction to execute the decree, the nonent
the decree hol der sought to execute such a decree agai nst
property lying outside the jurisdiction of that court, Section
39(4) of the Code was attracted and the court was obliged to
transfer the decree for execution to the proper court. Secti on
42 of the Code was referred to. ~Counsel further contended

that earlier, in ternms of Section 39(1) of the Code, a discretion
was vested in the court, either to proceed with the execution of
the decree or to transfer the sanme to another court as
under st ood by some of the decisions. There was a conflict of
judicial opinion. The |egislature had therefore stepped in with
an amendment in the year 2002 curtailing that discretion and

i ntroduci ng sub-section (4) in Section 39 of the Code making it
clear that any attenpt of the court to proceed with the
execution against a property outside the jurisdiction of that
court, would be one without authority and this |egislative
intent had been properly understood by the H gh Court when

it transferred to the decree to another court. Both sides
brought to our notice Sal em Advocate Bar Association, T.N

Vs. Union of India [2005 (6) S.C.C. 344) with particul ar
reference to paragraphs 22 to 24 dealing with Section 39 of the
code.

5. In that decision, clarifying the fields of operation of
O der XXI Rule 3, Order XXI Rule 48 and Section 39 of the
Code, this Court stated:

"Section 39 does not authorise the court to

execute the decree outside its jurisdiction but

it does not dilute the other provisions giving

such power on conpliance with the conditions

stipulated in those provisions. Thus, the

provisions, such as, Order 21 Rule 3 or Order

21 Rule 48 which provide differently, would

not be affected by Section 39(4) of the Code."

6. There cannot be any d|spute over the proposition
that the court which passed the decree is entitled to execute
the decree. This is clear from Section 38 of the Code which
provi des that a decree nay be executed either by the court

whi ch passed it or by the court to which it is sent for
execution. Section 42 of the Code indicates that the transferee
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court to which the decree is transferred for execution will have
the sanme powers in executing that decree as if it had been

passed by itself. A decree could be executed by the court

whi ch passed the decree so long as it is confined to the assets
within its own jurisdiction or as authorised by Oder XXI Rule

3 or Oder XXI Rule 48 of the Code or the judgnent debtor is
within its jurisdiction, if it is a decree for personal obedience
by the judgnment debtor. But when the property sought to be
proceeded against, is outside the jurisdiction of the court

whi ch passed the decree acting as the executing court, there

was a conflict of views earlier, some courts taking the view

that the court which passed the decree and which is

approached for execution cannot proceed with execution but

could only transnmit the decree to the court having jurisdiction
over the property and sone other courts taking the view that it
is a mtter of discretion for the executing court and it could

ei ther proceed with the execution or send the decree for
execution to another court. But this conflict was set at rest by
Amendnent 'Act 22 of 2002 with effect from1.7.2002, by

adopting the position that if the execution is sought to be
proceeded against any person or property outside the |oca

l[imts of the jurisdiction of the executing court, nothing in
Section 39 of the Code shall be deened to authorise the court

to proceed with the execution. In the light of this, it may not
be possible to accept the contention that it is a matter of

di scretion for the court either to proceed with the execution of
the decree or to transfer it for execution to the court within the
jurisdiction of which the property is- situate.

7. Pending a suit, the court approached with the suit,
may have jurisdiction to order attachment of a property even
outside its jurisdiction. In execution, under Oder XXl Rule

54 of the Code, it may al so have jurisdiction to order
attachment of the property prohibiting the judgnment debtor
fromtransferring or charging the property in any way when it
exercises its jurisdiction over thejudgnment debtor though not
over the property itself. It could in such a case i'ssue a percept
in terns of Section 46 of the Code and thereupon, the court to
which the percept is sent, has to actually attach the property
in the manner prescribed. Section 136 of the Code provides

for an order of attachment in respect of a property outside the
jurisdiction of the court and sending the order of attachnent
to the district court within whose local limts the property
sought to be attached, is situate as provided for therein. But
Section 136 clearly excludes execution of decrees fromwthin
its purview. An execution against inmovabl e property |ying
outside the jurisdiction of the executing court is possible in
terns of order XXI Rule 3 of the Code which governs a case
where the particular itemof imovable property, forns one
estate or tenure situate within the local limts of jurisdiction of
two or nore courts, and one of those courts is approached for
execution of the decree against that property. |In a case where
Order XXI Rule 3 has no application, the position seens to be
that if a decree holder wants to proceed agai nst a property
situate outside the jurisdiction of the court which passed the
decree, he has to get the decree transferred to the appropriate
court for execution on noving the executing court in that
behal f. Whatever doubts there m ght have been earlier on this
guestion, must be taken to have been resolved by the

i ntroduction of sub-section (4) of Section 39 of the Code which
is a nandate to the executing court to desist from proceeding
agai nst a property situate outside its jurisdiction, unless it be
a case com ng under Order XXI Rule 3 of the Code.

8. In the case on hand, the property that is sought to
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be sold in execution of the decree for dissolution is not a
property of the partnership. It is not a partnership asset held
by the court Gnalior or within the jurisdiction of the court at
Gnalior. Oder XXI Rule 50 of the Code is, therefore, not
attracted. What is sought to be done by the decree holder is to
seek the sale of a property belonging to the judgment debtor

so as to realise the fruits of his decree. Since that property
lies outside the jurisdiction of the court at Gaalior, the
executing court was not correct in over ruling the objection of
the judgnent debtor regarding the absence of jurisdiction in

the Gnarlior court to order sale of the property outside its
jurisdiction. The H gh Court was, therefore, justified in
interfering with that order and in transferring the decree to the
court having jurisdiction over the property that is sought to be
proceeded agai nst by the decree holder. W, therefore, see no
infirmty in that part of the order of the Hi gh Court sought to
be chal | enged before us by the decree hol der

9. Now coming to the challenge of the judgnent debtor
to the refusal of the Hi gh Court tointerfere with the orders
dated 19.3.2003 and 7.7.2003, we find no nerit init. First of
all, the judgnent debtor had not challenged those orders at

the appropriate tinme and had all owed themto operate until he
chose to chall enge them while chall enging the rejection of his
objection to jurisdiction raised |later. 'O course, his argunent
is that once it is found that the court ‘has no jurisdiction to
proceed, the orders passed by it earlier should al so
automatically fall to the ground. W cannot agree. By order
dated 19. 3. 2003 what the executing court did was, to direct a
third party, who had subsequently acceded tothe jurisdiction
of the executing court, not to handover possession of the

buil ding in question and the docunents concerned, to the
judgrment debtor. It is seen that the third person submitted to
the jurisdiction of the court and surrendered the docurments in
hi s possession to the executing court and prayed to that court
that he be relieved fromthe responsibility of managi ng the
property in the circunstances stated by himin his

application. It was in that context that the executing court
passed another order dated 7.7.2003 that the docunents

produced by the third party be kept in safe custody of the
court. These two orders are certainly within thejurisdiction of
the court which passed the decree since they are only orders

of restraint being issued to a person from handi ng over a
property in his possession to the judgment debtor along with
the concerned docunents and keepi ng the docunents in safe
custody. They are in the nature of a "freezing order" or a
"Mareva injunction"” and an order akin to an Anton Piller

order, orders that can be issued even if the property or the
person concerned is outside the jurisdiction of the court. In
the circunstances, especially since the judgnent debtor never
bot hered to question those orders as and when they were

passed, we are of the view that the H gh Court was not in error
inrefusing to interfere with those orders. But since the High
Court has quashed the order dated 6.4.2004 and directed the
transfer of the decree to the court at Indore, the direction
dated 11.5.2004 by the court at Gnalior for sale of the house
at No. 14, Bakshi Col ony, Indore by public auction nust
necessarily fall to the ground. Only to that extent, if at all, a
clarification is needed. It will be open to the decree hol der
now t hat the decree has been transmitted to the court at

I ndore, to nove an application in the executing court at I|ndore
for sale of the property in question

10. In the result, the challenge by both sides to the
order of the High Court is rejected except to the extent of the
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clarification as above regarding the order dated 17.12.2000.

11. The appeal is, therefore, dism ssed subject to the
above clarification. However, there will be no order as to
costs.




