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Bal wi nder S.Dhillon Appel lant (s)

VERSUS

State of Punjab & Os. Respondent ( s)

(Wth Ofice Report)

Date : 21.02.2002 This appeal was called on for hearing today. @@

CORAM :
HON BLE MR JUSTI CE G B. PATTANAI K
HON BLE MR JUSTICE S.N. VARI AVA
HON BLE MR JUSTI CE K. G BALAKRI SHNAN

For Appellant (s) M's. Naresh Kaushi k, Ms. Shi | pa Chohan, Devashi sh
Bharuka & Ms. Lalitha Kaushik, Advs.

For Respondent (s) M. V.A Mhta, Sr. Adv.
M. Ashok K. Mahaj an, Adv.

Ms.H S Muinjral, Ms. Kawal jit Kochhar and
Raj eev Sharma, Advs. f or
M. R S. Suri, Adv.

UPON hearing counsel the Court nade the foll ow ng

ORDER

M. Nar esh Kaushi k, Adv. for the appellant started
his argunments at 2.00 p.m and concluded at 2.30p.m
The appeal is dism ssed.
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(Y. P.Dhanija) (Suneet Bal a Shar ) @@

Court Master Court Master @@
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Signed order is placed on the file.
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This appeal is directed against the inpugned judgnent
of the High Court wherein the question of inter-se-seniority
between the appellant and respondent No.3, both of whom were
direct recruits to the post of Sub-Divisional Engineer, a
post born in the Cass-1l of the Governnment is involved. It
is undisputed that this appellant as well as said respondent
No.3 were recruited to the service on the basis of a
sel ection made by the Punjab Public Service Conmm ssion. The
service conditions of these enpl oyees are governed by a set
of rules franmed wunder proviso to Article 309 of t he
Constitution called the Punjab Devel opnent and Panchayat
(Cass-11) Service Rules 1974 (hereinafter referred to as the
"Recruitment Rules"). The case of the appellant is that even
though both of themwere selected by the Public Service
Conmi ssion, and in adjudging merit the Conmmi ssion has
ascribed a higher position to the respondent No.3 than the
appel lant, but since the period of probation in case of the
respondent No.3 was extended, the said respondent No.3 nust
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be held to be an appointee fromthe date of the conpletion of
the extended period of probation and not earlier and that
being the position, the appellant nust be held to be senior
to the respondent No.3 inasnmuch as by legal fiction he would
have a | onger continuous length of service in the cadre. The
H gh Court, however, on exam ning the rel evant provisions of
the recruitment rules, has cone to the conclusion that the
seniority of the nenbers of the cadre is governed by rule 13,
and in view of the proviso to rule 13, in respect of the
menbers recruited by direct appointnment the order of nerit
det er mi ned by the Commi ssi on, woul d govern the
inter-se-seniority in view of the | anguage of the proviso
prohobiting that the said position shall not be disturbed in
fixing the seniority.

It is contended by the learned counsel for the
appellant that the Note -2 to rule 13, rule 12 which deals
with the period of probation and rule 10 nust be conjointly
read, and on such a conjoint reading the conclusion is
irresistible that the proviso to rule 13 would be subject to
rule 12 and other provisions dealing with probation, and
therefore the judgnment cannot be sustained. To appreciate
this contention, it would be appropriate to notice the
aforesaid rules 10,12 and 13.
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12. (1) Persons appointed to a post in the
Service shall remain on probation for a period

of t wo years, if recruited by direct
appoi nt nent and one year if recruited
ot her wi se:

13. The seniority inter se of menbers of the
Service shall be determned by the length of

continuous service on a post in each cadre of
the Service

Provided that in the case of menbers recruited
by direct appointrment the order of nerit
determned by the Commission shall not be
di sturbed in fixing the seniority.

It may be stated that the probation is provided both
for the direct recruitnment as well as for persons recruited
otherwi se including pronotion. The main portion of rule 13
stipulates that the inter-se-seniority of the nenbers of the
service shall be determ ned by the length of continuous of
service on a post in each cadre of the service. Thus,
continuous length of service is the ordinary rule. But so
far as direct recruits are concerned, the proviso to rule 13
takes it out of the main part of rule 13. Under the proviso,
the nerit determned by the Conmission would govern the
seniority, and it cannot be disturbed in fixing t he
seniority. Not e-2 appended to the aforesaid rule therefore
would apply to all those cases, which are not covered by the
proviso and the seniority is governed by the main part of
rule 13. That also is the effect, if a conjoint reading of
rules 10, 12 and 13 is nade. W are unable to accept the
contention of the learned counsel for the appellant that even
in the case of direct recruits notw thstanding the proviso,
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in the event the probation period is extended, then such
direct recruits can be held to be a nenber of the service
only on conpletion of extended probationery period and their
seniority would be reckoned fromthat date.

That apart, fromthe records it transpires that the
probation period of the respondent No.3 had not been extended
i medi ately after the conpletion of period of two years, but
it stood extended only by an order dated 10th July, 1985,
whi ch order however has, in the neantinme, been altered by the
Government by order dated 10th January, 1997. It is stated
to us that the legality of the said order of 10th January,
1997 is the subject matter of a pending Wit Petition before
the H gh Court. W express no opinion on nerits of the sane.
But we fail to understand how the probation of an enployee
could be extended in 1985 extending the same from 1982 to
1984. However, in view of our interpretation of the rules of
seniority, as already stated, we need not delve into the
matter any further. In our view, there is no nerit in the
appeal . The appeal stands dism ssed.

( G B. PATTANAIK )



New Del hi, J.
February 21, 2002 (K. G BALAKRI SHNAN )



