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                          IN THE SUPREME COURT OF INDIA

                          CIVIL APPELLATE JURISDICTION

                      I.A. NOS.49 TO 57 IN I.A. NO.49 OF 2010
                                         IN
                       CONTEMPT PETITION (C) NO.87 OF 2006
                                        IN
                           CIVIL APPEAL NO.2501 OF 2002

      RAJA MOHAMMED AMIR MOHAMMED KHAN                         Petitioner(s)

                           VERSUS

      S.N. MENON SECRETARY COMMERCE                            Respondent(s)
      MIN. & ANR.

                                      O R D E R

                Let this matter not be treated as having been heard
      in part by the Bench comprising Altamas Kabir and Cyriac
      Joseph, J.J. and let it be taken up by the Regular Bench.

                I.A. No.49 of 2010, has been filed by Raja Mohammed
      Amir Mohammed Khan, in Contempt Petition No.87 of 2006,
      which had been filed in C.A. No.2501 of 2002, and disposed
      of   by   the   order   dated   6th   March,   2009.    Since   certain
      problems had arisen with regard to the implementation of the
      judgment     and    order   dated     21st   October,   2005,   certain
      clarifications were sought for and on 8th September, 2006,
      it had been directed as follows:
            "These special leave petitions are disposed of
            with the clarification that persons who were
            inducted/allotted properties by the Custodian or
            who came in possession after 1965 i.e. on or
            after declaring the property of Raja Mahamudabad
            as   enemy  property  and   appointment  of  the
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            custodian have to vacate the properties in their
            possession. Persons claiming possession prior to
            the appointment of the Custodian declaring the
            property of Raja Mahamudabad, father of the
            respondent, as enemy property, based on duly
            authenticated tenancy created by the then Raja
            Mahamudabad or his General Power of Attorney
            shall not be covered by this Court’s judgment
            passed in Civil Appeal No.2501 of 2002 dated
            October 21, 2005, titled Union of India & Another
            vs. Raja Mohammed Amir Mohammad Khan reported in
            (2005) 6 SCC 696."

                 In order to give effect to the same, a former Judge
      of this Court, the Hon’ble Mr. Justice D.P. Wadhwa, was



      entrusted by this Court with the task of deciding as to
      which of the claimants or other applicants were in actual
      possession of the premises under their occupation on or
      prior to 11th September, 1965, when the Estate of the late
      Raja came to be vested in the Custodian.                 Such decision was
      required to be taken on the basis of the materials to be
      made available to the Hon’ble Judge or on the strength of
      the affidavits and other documents, which had been made
      available to the Custodian or were to be made available by
      the parties, together with affidavits and other documents
      filed before Justice Goswami and such other documents, which
      might be supplied by the applicants of the Estate of the
      late Raja or by the State of U.P.                It was made very clear
      that the Hon’ble Judge would not be required to embark upon
      a judicial determination of the rights of the claimants in
      arriving at his decision.

                 Pursuant to the above, Justice D.P. Wadhwa (retired),
      took up the matter and ultimately filed his Report dated
      17th December, 2009.       The same has been made Annexure A-4 to
      I.A. No.49 of 2010.        At the very beginning of the Report,
      His Lordship set out the parameters within which the matter
      was   to    be   decided   by   him.       The    said    parameters   very
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      correctly reflect the directions which are contained in our
      aforesaid order.         In fact, in point No.3, Justice Wadhwa has
      very   clearly     recorded that he would not be required to
      embark upon a judicial determination of the rights of the
      claimants in arriving at his decision.                       Thereafter, His
      Lordship accepted those persons as tenants of the Estate of
      the late Raja, who were admitted to have been inducted in
      the premises in question by the erstwhile Raja.                      As far as
      the other occupants of the various premises are concerned,
      they   were     shown    to    be    in   occupation   of    the    respective
      portions of the property in the Estate of late Raja on or
      before 11th September, 1965, when the Estate of Raja came to
      be vested in the Custodian, presumably on the basis of the
      materials before His Lordship.

                As indicated hereinbefore, I.A. No.49 of 2010, has
      been filed by Raja Mohammed Amir Mohammed Khan, who had
      succeeded       before   the    Bombay     High   Court     and,   thereafter,
      before this Court and was held to be the sole heir of the
      late Raja to succeed to his Estate, for setting aside the
      Report submitted by Justice Wadhwa.                 It may not be out of
      place to mention that in the judgment dated 21st October,
      2005, this Court had directed the Custodian to hand over
      possession of the properties comprising the Estate of the
      late Raja to the applicant.

                Mr.    Chandra      Udai    Singh,      learned    senior    counsel
      appearing in support of the application, has pointed out
      several discrepancies between the materials on record and
      the list of tenants as on 11th September, 1965, prepared by
      Justice D.P. Wadhwa. Unfortunately, none of the submissions,
      made before us on behalf of any of the parties are reflected
      in the Report filed by Justice D.P. Wadhwa.                        We are not,
      therefore, in a position to understand what prompted Justice
      D.P. Wadhwa to declare that the persons included in the list
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      had been inducted into the Estate of the late Raja prior to
      11th September, 1965.



                It is quite possible that Justice Wadhwa understood
      our direction not to embark upon a judicial determination of
      the rights of the claimants in arriving at His Lordship’s
      decision to mean that no determination, even with regard to
      the facts, was required to be reflected in His Lordship’s
      report.     However, in the absence of such determination on
      facts, we are not in a position to appreciate the stand
      taken by any of the parties and, in particular, that of the
      applicant.

                Accordingly, having heard learned counsel for all the
      parties, we pass the following order:

      (1)       Since the Report of Justice D.P. Wadhwa (retired)
      dated 17th December, 2009, does not reflect the basis on
      which the list of tenants as on 11th September, 1965 had
      been prepared, the said Report cannot be accepted in the
      manner in which it has been presented.       Accordingly, Justice
      D.P. Wadhwa (retired), is requested to consider the matter
      afresh.

      (2)       The   Custodian   of   Enemy   Property,   who   is   the
      respondent No.2 herein, is directed to file an affidavit
      before Justice D.P. Wadhwa, within a period of four weeks,
      disclosing the number of tenants inducted by him or his
      agents in the concerned five properties in Lucknow between
      11.9.1965 and as on date, with supporting documents.            Mr.
      Justice D.P. Wadhwa is requested to consider the matter
      afresh on the basis of the affidavit to be affirmed and
      filed by the Custodian, as also written submissions, that
      may be filed on behalf of the parties.        The parties will be
      at liberty to obtain copies of the affidavit to be affirmed
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      by the Custodian, either from him or his learned counsel,
      and to file their written submissions in respect thereof,
      within four weeks’ thereafter.

      (3)       Justice D.P. Wadhwa (retired) is requested to file
      his fresh Report in terms of the aforesaid observations
      within three months from the date of communication of this
      order.

      (4)       The   Custodian   shall    arrange    to   send   the   records,
      which have been filed by him in this Court, to Justice D.P.
      Wadhwa, within a week from date.

      (5)       In the Report to be filed in terms of this order,
      Justice    D.P.   Wadhwa,    is   also    requested    to   indicate   the
      materials relied on by him in respect of each occupant and
      to indicate the reasons for either rejecting or accepting
      his claim of having been inducted as a tenant of the Estate
      of the late Raja.           The various orders, which have been
      passed in this matter from time to time and, in particular,
      the order dated 8th September, 2006, quoted hereinbefore,
      may be kept in mind when the matter is considered afresh.

      (6)       The arrangement regarding payment of Justice Wadhwa’s
      fees and expenses, shall be the same, as contained in the



      order dated 6th March, 2009.

                Mr. Justice D.P. Wadhwa (retired) is requested to
      submit his fresh Report on or before 2nd November, 2011.

                Let   this   matter   be   listed    again   on   9th   November,
      2011, to consider the fresh Report to be submitted.
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                           ......................J.
                           (ALTAMAS KABIR)

                           ......................J.
                           (CYRIAC JOSEPH)

                           ......................J.
                           (SURINDER SINGH NIJJAR)
      New Delhi;
      July 19, 2011.
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ITEM NO.1                     COURT NO.2                SECTION IX

                S U P R E M E     C O U R T   O F    I N D I A
                               RECORD OF PROCEEDINGS

I.A. NOS.49 TO 57 IN I.A. NO.49 IN
CONTEMPT PETITION (C) NO.87 OF 2006 IN CIVIL APPEAL NO.2501/2002

RAJA MOHAMMED AMIR MOHAMMED KHAN                           Petitioner(s)

                     VERSUS

S.N. MENON SECRETARY COMMERCE MIN. &ANR.                   Respondent(s)

(With appln(s) for directions,exemption from filing O.T., directions,
c/delay in filing counter affidavit, c/delay,permission to file volume,
permission to file additional documents and office report)

Date: 19/07/2011      This Petition was called on for hearing today.

CORAM :           HON’BLE MR. JUSTICE ALTAMAS KABIR
                  HON’BLE MR. JUSTICE CYRIAC JOSEPH
                  HON’BLE MR. JUSTICE SURINDER SINGH NIJJAR

For Petitioner(s)        Mr. C.U. Singh, Sr. Adv.
                         Mrs. Anjali K. Varma, Adv.
                         Ms. Meera Mathur, Adv.
                         Mr. Niraj Gupta, Adv.

For Respondent(s)        Mr.    P.P. Malhotra, A.S.G.
                         Ms.    Sonam Anand, Adv.
                         Ms.    Shweta Garg, Adv.
                         Mr.    Chetan Chawla, Adv.
                         Mr.    S.N. Terda, Adv.



                         Mr.   P.N. Misra, Sr. Adv.
                         Mr.   J.K. Mishra, Adv.
                         Mr.   Sanjay Kumar Visen, Adv.
                         Mr.   Raman Kr. Srivastava, Adv.
                         Mr.   K.N. Mishra, Adv.

                         Mr. T.S. Doabia, Sr. Adv.
                         Mr. Saurabh Ajay Gupta, Adv.
                         Mr. Ramesh Chandra Shukla, Adv.

For M/s. Kohli           Mr. Prashant Chandra, Sr. Adv.
Brothers                 Mr. Sunil Kumar Jain, Adv.
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                              Mr. Aneesh Mittal, Adv.
                              Mr. Parmatma Singh, Adv.

                              Mr.   S.R. Singh, Sr. Adv.
                              Mr.   S.K. Diwedi, AAG
                              Mr.   S.N. Pandey, Adv.
                              Mr.   Manoj Diwedi, Adv.
                              Mr.   G.V. Rao, Adv.

                              Mr. V.K. Verma, Adv.

                              Mr. Rajesh Kumar, Adv.

                              Mr. Pinaki Misra, Sr. Adv.
                              Mr. Apurv Tiwari, Adv.
                              Dr. (Mrs.) Vipin Gupta, Adv.

                              Mr. Raj Singh Rana, Adv.

                              Mr. Sunil Kumar, Adv.
                              Mr. Awanish Sinha, Adv.
                              Mr. S.K. Mohanty, Adv.

                              Mr. Ramesh Singh, Adv.
                              Mr. Nikhil Goel, Adv.
                              Mr. Marsook Bafati, Adv.

                              Mr.   T.A. Khan, Adv.
                              Mr.   Raj Kumar Tanwar, Adv.
                              Mr.   A.K. Sharma, Adv.
                              Mr.   C.P. Singh, Adv.

                              Mr. Anurag Kishore, Adv.
                              Mr. Ratnesh Chandra, Adv.

                UPON hearing counsel the Court made the following
                                    O R D E R

                 In terms of the signed order, Mr. Justice D.P. Wadhwa
      (retired) is requested to submit his fresh Report on or
      before 2nd November, 2011.
                 Let   this    matter    be   listed   again   on   9th   November,
      2011, to consider the fresh Report to be submitted.
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                (Chetan Kumar)                    (Juginder Kaur)
                 Court Master                   Assistant Registrar
                      (Signed order is placed on the file)


