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ARI JI T PASAYAT, J
Leave granted.

In these appeals, two interesting questions of primal inportance
arise for consideration. They relate to paras 43 and 44 of the Land
Acqui sition Manual of Madhya Pradesh (in short the Manual’) applicable
to valuation of lands acquired in the State of Madhya Pradesh.

Background facts sans unnecessary details are as foll ows:

In exercise of powers under Sections 4 and 6 of the Land
Acqui sition Act, 1894 (in short the "Act’), the State of Madhya Pradesh
acquired certain land for the benefit of Union of India in the town of
Mhow. On these acquired | and, |and owners had al so constructed their
houses or structures. In the proceedings for determnination of
conpensati on before the Land Acquisition Oficer (in short the 'LAO in
respect of |land and the houses/structures standing on the |and, one of
the question that arose was as to how the val uation of houses/structures
was to be made. The LAO determ ned the conmpensati on of 'house after
deducting 5% towards depreciation. According to LAO. the houses are al so
subj ect to depreciation and accordingly he deducted 5% fromthe tota
val uati on of house and conpensation in so far as it related to house was
det er m ned.

At the instance of |andowners, the matter was referred to the
civil court under Section 18 of the Act. Before the civil Court, the
| and owners’ contention was that LAO erred in deducting 5% by way of
depreci ation fromvalue of the house. According to them there was no
need to deduct 5% by way of depreciation. The | earned reference Judge
accepted the aforesaid contention of land owners. In his opinion, there
was no question of any deduction of depreciation while calculating the
val uati on of house. Accordingly, the direction to deduct 5% by way of
depreci ated val ue of house was held to be bad and it was directed that
the land owners will get the full valuation of house w thout deduction
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of 5% as determined by the LAO. This is what the | earned reference Court
held in favour of land owners in para 13 of its award:

"Therefore he has right to get the anobunt on
account of 5% depreciation which has been deducted
fromthe amount of award."

Agai nst the award of the LAO the Union of India filed appea
bef ore the Madhya Pradesh H gh Court under Section 54 of the Act.
Essentially two points were raised before the High Court. The first
guestion related to the question regardi ng grant of depreciation. The
other related to the question about the deductions, if any, to be made
for the value of the nmaterials made over to the original proprietor of
the land acquired. The H gh Court found that there was no scope for any
determnination for depreciation and also for making any deduction for the
val ue of material s made over. Accordingly, the appeal filed by the Union
of I ndia was di sm ssed.

I'n the present appeals, the two points urged before the H gh Court
were re-iterated with reference to paragraphs 43 and 44 of the Manual
It was submitted that while making the valuation, the age of the
bui | di ng has necessarily to be taken note of and, therefore,
depreci ation has to ‘be granted per force. So far as the val ue of
materials nade over tothe proprietors is concerned, it is submtted
that in terns of para 43, option is given to the owner to renove any
house, building or trees standing on the |land to be acquired and the
val ue of such materials as determinedin the award has to be deducted
fromthe conpensation. In the instant case option was given to the |and
owners who had renoved the materials. Reference is made to a letter of
the LAO Mwow, Distt. Indore in this regard. In-essence, therefore, the
stand is that the valuation as done by the Reference Court is
unsust ai nabl e.

Per contra, |earned counsel for the claimants-land owners
submitted that there is no scope for any depreciation when the present
market value is to be deternmined in terns of para 44. It is the
val uation of the land along with infrastructure standi ng thereon which
has to be valued. There is no question of maki ng-any deduction on the
ground of depreciation for any property permtted and purported to be
renoved. It was further urged that |arge nunber of cl ai mant's di d not
renmove anything and this was found to be factually the position by the
Ref erence court.

For deciding the issue relating to grant of depreciation-and
deduction of materials, paras 43 and 44 of the Manual need to be quoted.
They read as foll ows:

"43: |If any house, building or trees standing
on the land to be acquired shoul d not be required by
the Government, the owner may be allowed the option
of renoving it within a reasonable period, to be
fixed by the Collector, in which case the val ue of
such materials, as determned in the award, wll be
deducted fromthe sum payabl e as conpensation, or if
conpensati on has been already paid will be recovered
fromthe owner prior to the removal of the materials

44: Conpensation for houses or buil dings should
be cal cul ated on the present value of the materials
pl us cost of construction at present rates, less the
val ue of any nmaterials made over to the proprietor:

Provided that, if the buildings have fallen
i nto di suse, conpensation should be allowed on the
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present value of the naterials only. Separate
conpensati on should be given for the land on which
the buil di ngs stand.

VWhen, however, the building and its site
together constitute a single property, having a
mar ket value as a whole it is unnecessary to go into
details of cost of construction, value of materials
and val ue of site. The narket value of the property
as a whol e can be ascertained with reference to the
rent that it brings in to the owner, or with
reference to the ascertained sale price of simlar
buil dings and their sites".

A bare readi ng of para 44 shows that it is a nethod of cal cul ation
indicated relating to the conputation of the conpensation. The
conpensation for houses and buildings are required to be cal cul ated on
(a) the present value of materials (b) in addition to the cost of
construction at present rates. Both the conponents for working out the
conpensation relate to present value of the materials and cost of
construction at present rates less the value of any material s nade over
to the proprietor. Obviously, the calculation has to be done on the
basis of the present value or the present rates, as the case may be. The
expression 'present’ neans in existence at the tine at which sonething
is spoken or written, being in a specified place, thing. Ganmmtically,
it means denoting a tense of verbs used when the action or event
described is occurring at the time of utterance or when the speaker does
not wi sh to make any explicit tenmporal reference. It also neans the tine
bei ng, now. Commonly, it denotes existence of a particular thing or a
matter at the time of consideration. Qoviously therefore after arriving
at the cost of construction at the prevalent rate at the tine of fixing
the conpensation or working out the value of the materials there is no
scope for making any further deduction

General | y speaking depreciation is an allowance for the dimnution
in the value due to wear and tear (of capital asset enployed by an
assessee in his business. Black’s Law Dictionary (5th Edn.) defines
depreciation to nmean, inter alia:

"Afall in value; reduction of worth. The
deterioration, or the loss or |essening in value, arising
fromage, use and i nprovenents, due to better nethods. A
decline in value of property caused by wear or obsol escence
and is usually neasures by a set fornula which reflects
these el ements over a given period of useful life of
property. Consistent, gradual process of estimating and
al l ocating cost of capital investnents over estinmated
useful life of asset in order to match cost agai nst
ear ni ngs. "

Parks in Principles $ Practice of Valuation (5th Edn., at p.323)
states that as for building, depreciation is the measurenent of wearing
out through consunption, or use, or effluxion of tine. Paton has in his
Account’ s Handbook (3rd Edn.) observed that depreciation is an out-of-
pocket cost as any other costs. He has further observed that the
depreci ation charge is nerely the periodic operating aspect of fixed
asset costs.

Above position was noted in Mysore Mnerals Ltd., v. Conm ssioners
of I ncone Tax, Karnataka, Bangal ore (1999 (7) SCC 106).

According to Websters’ New Word Dictionary, "depreciation" means
"a decrease in value of property through wear, deterioration or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

5

obsol escence; the all owance nade for this in book-keeping, accounting
etc.".

To put it differently, depreciation is the neasure of the
effective life of an asset owing to use or obsol escence during given
peri od.

Therefore, the stand of the appellant-Union with regard to
depreci ati on has no substance.

The ot her rel evant question which needs to be determned is the

essence of what is provided in paras 43 and 44 of the Manual. A bare
readi ng of para 43 shows that when any house, building or trees on the

| and to be acquired, should not be required by the Governnent. The owner
is given the option of removing it within a reasonable period to be
fixed by the Collector. The option is to be given by the Collector and
it is for the owner to avail the option and renpve the materials within
such time as may be fixed by the Collector. Once the option of renoving
the articles is exercised, the value of such materials has to be
deducted fromthe sum payabl e as conpensation, in case paynent has not
been nade already. |In case conpensation has already been paid, it is to
be recovered fromthe owner prior to renoval of articles. Under Para 43
at first Governnent has to deci de whether the house, building or trees
standing on the |land are required by the CGovernment or not, and in case
it is not required 'the option of renoval is given. As provided in Para
44, fromthe conpensation worked out on the basis of procedure laid down
in the said para, value of nmaterials nmade over to the proprietor has to
be deducted. The combi ned readi ng of paras 43 and 44 make the follow ng
position clear. Firstly, the Government has to take a deci sion whether
the house, buildings and trees standing on the |and are required by the
Government. In case it is not required, the owner is allowed the option
to renove the house, building or the trees as the case nay be, within a
reasonabl e period. The period has to be fixed by the Collector and the
val ue of materials renoved is to be deternmined in the award. The ampunt
determi ned has to be deducted fromthe sum payabl e as conpensation, in
case it has not been paid; and if it has already been paid, then there
shal |l be recovery of the amount fromthe owner prior to the renoval of
the materials. The value of the nmaterials nade over to the proprietor
has to be deducted fromthe conmpensation

According to the Union, the option was given to the owners and

they had in fact renpved the materials. This assertion is disputed by

| earned counsel for the claimnts. According to him considering the

| arge nunber of persons whose | ands were required, thereis no question

of any renoval of the articles and deduction as contenplated in paras 43
and 44 of the Manual. In any event, when acquisition is of the /land wth
infrastructure, there is no scope for naking further deduction.

Whet her the option of renobval was given to the owner of the | and
is a question which has to be factually decided. The appell ant| has
pl aced on record a letter issued by the concerned authorities show ng
that such option of removal was given. On affidavit it has further been
stated that the materials were in fact renmoved. This assertion, as noted
above, is seriously disputed by |earned counsel for the claimants. Both
the Reference Court and the High Court do not appear to have taken note
of the docunments on which reliance is placed by the Union and
obj ectively considered the clains, in detail. In the fitness of things
therefore, the Reference Court shoul d decide as to whether there was any
renoval of the materials as claimed by the appellants or there was no
renoval as asserted by the clai mants-respondents. Since the matter is
pending for a long tine, it would be proper if the Reference Court
deci des this question alone permtting the parties to place materials
and/ or evidence in support of their respective stands as to the renova
of the materials alone. After giving proper opportunities a fresh
deci sion shall be taken by the Reference Court. W nmake it clear that we
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have not expressed any opinion on the nerits of the case so far as that
i ssue is concerned. The appeals are allowed to the aforesaid extent and
the matter is renmtted back to the Reference Court for adjudicating the
[imted question as indicated by us (supra) as expeditiously as

possi bl e, wi thout delay. There shall be no order as to costs.




