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                      IN THE SU P R E M E COU R T OF INDI A

                       CIVI L AP P E L L A T E JU RI S D I C T I O N

                         CIVI L AP P E A L NO. 84 9 OF 20 0 2

Gula b Cha n d Pu k h r a j                                       .. Appell a n t

Ver s u s

R.B. Ji ne n de r Raj & Anot h e r                                .. Respon de n t s

                                   J U D G ME N T

Dalvee r Bhan d a r i, J.

1.          This appeal is directe d again s t the judg m e n t of the High

Cour t of And h r a Pra de s h at Hyder a b a d dated 26. 4. 2 0 0 1 delive r e d

in Civil Revisio n Peti tion No.4 0 0 9 of 19 9 8 .

2.          The shor t quest ion w h ic h arise s for conside r a t i o n in this

appeal       is - w h e t h e r   a co-ow ne r     occupy i n g     a non- reside n t i a l

pre mi se s can seek eviction of a tena n t in posse s si o n of anot h e r

non- residen t i a l pre mi se s for his bona fide requi r e m e n t s ?

3.          The appella n t is a tena n t of the pre mi s e s beari n g No.7- 2-76 4

situa t e d at Pot Mar ke t, Secu n de r a b a d, And h r a            Pra de s h .    The
respon de n t s are the co-ow ne r s of t w o non- reside n t i a l pre mi se s

beari ng Municipal Houses Nos. 7- 2-76 3 and 7-2-76 4 situ a t e d at Pot

Mar ke t, Secu n d e r a b a d.      The se t w o non- reside n t i a l pre mi s e s fell to

thei r sha re by vir t u e of the ‘Will’ execu te d by thei r fat h e r .                The

respon de n t landlor d s have been conduc t i n g the busi ne s s in one

shop only. The Fir s t respon de n t has been car r y i n g on busine s s of

mone y lendin g in a por tion of the pre mi se s 7-2-76 3 and the second

respon de n t has been conduc t i n g a busi ne s s in je we lle r y in the

rem a i ni n g por tion of the sa me shop. It w a s the case of the second

respon de n t tha t he requi r e d the pre mi s e s (shop ) in quest ion fro m

the tena n t for sta r t i n g the busine s s exclu si v el y for je we lle r y in a



sepa r a t e shop.

4.       The respo n de n t landlo r d s filed a clai m petition before the

Rent Cont r olle r in R.C. No.2 3 1 of 19 9 4 unde r section 10 ( 3 ) ( a ) ( i i i )

of the A.P. Buildin g s (Lea se, Ren t & Evic t ion ) Cont r ol Act, 19 6 0

[her ei n a f t e r refer r e d to as "the 19 6 0 Act" ) see ki n g eviction of the

appella n t     tena n t   fro m     the sched u le d     pre mi s e s   na mel y    7-2-76 4

situa t e d at Pot Mar ke t, Secu n de r a b a d.

5.       The appella n t conte n de d tha t the landlor d s are alread y in

posses si o n    of a non- reside n t i a l      pre mi se s   and, the re fo r e,     thei r

petition seeki n g eviction of anot h e r non- reside n t i a l pre mi se s is

not mai n t a i n a b l e in la w.
6.         The par t ie s led evidence before the Rent Cont r ol le r.                        
      The

Rent       Cont r olle r     afte r      recor di n g      the   evidence         held      th
a t   the

landlor d s are the joint ow ne r s of non- reside n t i a l pre mi s e s beari ng

nos.7- 2-76 3 and 7-2-76 4.              Howe v e r , the landlor d s are in posse s si o n

of only one shop in the pre mi se s beari n g no.7- 2-76 3.                              The R
ent

Cont r ol le r relyi n g on the decision of the Full Benc h of the High

Cour t in Vid y a Bai & An o t h e r v. Sha n k e r l a l & An o t h e r AIR 19 8 8 AP

18 4 held tha t since the landlor d s are alrea d y in posse s si o n of one

non- residen t i a l pre mi se s, they canno t see k eviction of tena n t fro m

anot he r       non- reside n t i a l     pre mi s e s.      The       petition     filed     
by    the

respon de n t landlor d s w a s dismi s s e d by an order dated 4.1 2. 1 9 9 5 .

7.         The respon de n t landlo r d s car ried the ma t t e r in appeal in

R.A. No.1 0 of 19 9 6 .               The Fir s t        Appell a t e Cou r t held tha t the

respon de n t s landlo r d s have proved the bona fide requi r e m e n t for

sta r t i n g   busine s s     in       je w elle r y     and    also     held      tha t     
 second

respon de n t is a co-ow n e r and not an exclusi v e ow n e r and hence

not     entitled       to main t a i n        applica ti o n     for     eviction     of anot 
h e r

residen t i a l    pre mi se s.         The    Fir s t    Appell a t e    Cour t    allo w e d
      the



appeal and set aside the order of the Ren t Cont r ol le r.

8.         The appella n t tena n t aggrie v e d by the order of the Fir s t

Appella t e Cour t in RA No.1 0 of 19 9 6 prefe r r e d a Civil Revi sio n
Peti tio n No.4 0 0 9 of 19 9 8 before the High Cou r t.

9.       The     plea     ta ke n     by     the        appella n t     tena n t     is    tha
 t    the

respon de n t    landlo r d s       are the co-ow n e r s             of one non- reside n t i
 a l

pre mi se s and, the re f o r e, they are not entitled to see k eviction of

the appella n t tena n t occup yi n g anot h e r non- reside n t i a l pre mi se s.

The    appella n t      relied      on the       decision         of this        cour t    in 
Su p e r

For gi n g s & Ste e l s (S a l e s ) Pvt. Ltd. v. Thy a b a l l y Ras ulj e e (1 9 9 5 ) 1

SCC    41 0     and     Vid y a     Bai    (s u p r a ) .        On   the   othe r        hand
,     the

respon de n t landlo r d s placed relian ce on Boo r g u Jag a d e s h w a r a i a h

& So n s v. Pus h p a Tradi n g Co. (1 9 9 8 ) 5 SC C 57 2, accor di n g to w hic h

a landlo r d is not precl u de d to see k eviction of tena n t fro m any

non- residen t i a l    buildin g         even     if       he   is   havi n g     anot h e r 
     non-

residen t i a l buildin g.        Relia n ce has been also placed on Rasi k Aut o

Sto r e s & Othe r s v. Navi n V. Hant o d k a r & An o t h e r (1 9 9 8 ) 8 SC C 17 7

and Om Pra k a s h v. Basa nt h i l a l (1 9 9 9 ) 9 SC C 61 8.

10.      The issue tha t arise s for conside r a t i o n is - w h e t h e r under

section 10 ( 3 ) ( a ) ( i i i ) of the 19 6 0 Act, the co-ow n e r can be trea te d

as ow ne r      of the pre mi s e s and w h e t h e r                 he is entitle d to seek

eviction of tena n t fro m anot h e r non- reside n t i a l pre mi se s ?

11.      For prope r apprecia t i o n of la w, it is necess a r y to set out
section 10 (3 ) ( a ) of the 19 6 0 Act as unde r:

        "1 0 ( 3 ) ( a ) A landlor d ma y subjec t to the provi sio n s of
        clause (d), apply to the cont r olle r for an Order direc ti n g
        the tena n t to put the landlor d in posse s si o n of the
        buildin g-

              (i) & (ii)                    x x x x x

              (iii)    in case it is any othe r non- reside n t i a l buildin g,
                      if the landlor d is not occupy i n g a non-



                      reside n t i a l buildi ng in the city, to w n or village
                      conce r n e d w h ic h is his ow n or to the posse s si o n
                      of w hi c h he is entitled w h e t h e r unde r this Act
                      or othe r w i s e-

                      a)    for the pur po se of a busine s s w h ic h he is
                            car r y i n g on, on the date of the applica t i o n,
                            or
                      b)    for the pur po se of a busi ne s s w h ic h in the
                            opinion of the Cont r olle r, the landlo r d
                            bona fide propose s to com m e n c e."

12.      In J. Pand u v. R. Nars u b a i (1 9 8 7 ) 1 SC C 57 3, this cour t held

tha t   a   landlor d,     not w i t h s t a n d i n g   his   occupa t i o n   of   a   non-

residen t i a l buildin g, can still seek eviction of his tena n t fro m his

busine s s pre mi s e s if the landlor d is able to satis f y tha t the non-

residen t i a l buildin g occupied by hi m is not suf ficie n t and suit a bl e

for the pur po se of expan sio n of his busine s s or for the pur po se of

a ne w busine s s w h ic h he bona fide propose s to com m e n c e or tha t

the shif ti n g of his busine s s has become inevi t a b le. This Cou r t has

ta ke n the sa me vie w in Sa r o j Ku m a r Das (Dr.) v. Arj u n Prasa d

Jog a n i (1 9 8 7 ) 4 SC C 26 2.
13.     It ma y be perti n e n t to men t io n tha t this cour t in D. Devaji

v. K. Su d a r a s h a n a Ra o 19 9 4 Su pp. (1 ) SC C 72 9 had an occasion to

deal wi t h section 10 ( 3 ) ( a ) ( i i i ) of the 19 6 0 Act.     In tha t case, this

cour t took a cont r a r y vie w and catego ric al l y held tha t a landlor d

in posses si o n of othe r non- reside n t i a l buildin g s is not entitle d to

evict tena n t fro m a non- reside n t i a l buildin g.

14.     Obviou sl y, there is clear conflic t of opinion s of this cour t in

the afore m e n t i o n e d cases.     In Boo r g u   Jag a d e s h w a r a i a h   & Sons

(su p r a ) , a three- Ju d ge Benc h of this cour t exa mi n e d all these

three decision s given in D. Devaji (s u p r a ) , Dr. Sa r o j Ku m a r Das

(su p r a ) and J. Pand u (su p r a ) and came to the conclu sio n tha t the

aspect s of quali t y, size and suit a bili t y of the buildin g have been

totall y put out of conside r a t i o n . Non- conside r a t i o n of the qualit y,

size and suit a bili t y    of the buildin g wou l d be to fru s t r a t e             the

pur po se s of the Act. The Cour t obser v e d as unde r:

      " 5.      The          expre s sio n           "rea so n a b l y suit a b l e
      accom m o d a t i o n " is the pivot of the provi sio n per m i t t i n g
      the cour t going into the questio n w h e t h e r the pre mi se s
      invol v e d we r e reaso n a b l y suit a b l e for the pur pose. It is on



      tha t coun t tha t Dr Sar o j Ku m a r Das cas e w a s decided by
      ma k i n g the follo w i n g obse r v a t i o n :
                    "So far as the la w on the quest ion is
             conce r n e d it is well settle d tha t the alter n a t i v e
             accom m o d a t i o n mu s t be reaso n a b l y suit a b le and
             if it is not so then mere availa bili t y of
             alter n a t i v e accom m o d a t i o n will not be a grou n d
             to refu se a decree for eviction if othe r w i s e the
             cour t s       are   satis fi e d      abou t  the    genui n e
             requi r e m e n t of the landlor d and to this coun sel
             for both the par tie s also agreed but the mai n
      conte n t i o n w a s tha t on the fact s appea r i n g in
      evidence in this case w h e t h e r the infere n ce
      could be dra w n tha t the flat on the thir t ee n t h
      floor in Sou t h Calcu t t a w a s reaso n a b l y suit a b l e
      to sati sf y the need of the appell a n t- landlor d. "

6.         J. Pand u cas e is closer being one unde r Section
10 ( 3 ) ( a )( iii ) of the And h r a Pra de s h Buildi n g s (Lea se, Ren t
and Evic tio n ) Cont r ol Act, 19 6 0 w h ic h we are exa mi n i n g.
Tha t case appa r e n t l y w a s decided on its ow n fact s as
woul d be eviden t fro m the findi ng culled the re f r o m :
               "The fact tha t the respo n de n t has been
      using the enti re house purc h a s e d in 19 7 0 i.e.
      includi n g the ‘malgi s’ for reside n t i a l pur po se s
      and tha t the respon de n t is forced to run the
      fa mil y busi ne s s in a ren ted pre mi s e s in the sa me
      localit y w h e r e the lease pre mi s e s are situ a t e
      have weig h e d wi t h the Ren t Cont r ol le r and the
      appella t e aut h o r i t y to concu r r e n t l y hold tha t
      the respon de n t ’ s requi r e m e n t of the buildi ng is
      undou b t e dl y bona fide. The findin g s have been
      sust a i n e d by the High Cou r t as well. We canno t,
      the re f o r e, accept the argu m e n t of Mr. Sub b a
      Rao tha t the order of eviction passed by the
      cour t s belo w and affi r m e d by the High Cou r t is
      vitia t e d becau se of the ow ne r s h i p of fou r
      ‘malgis’ by the respo n de n t . The ‘malgi s’ have
      ceased to be non- reside n t i a l pre mi se s fro m 19 7 0
      on w a r d s and hence thei r me re ow n e r s h i p
      canno t precl u de the respon de n t fro m seeki n g
      the eviction of the appella n t unde r Section
      10 ( 3 ) ( a )( iii )."

7.       It, thu s, become s eviden t tha t the re is no conflict as
such bet w e e n the said decision s and they have gone on in
the context of their ow n fact s and the provi sio n s of la w.
Even so, the argu m e n t of the appella n t ’ s lear ne d coun sel
car rie s weig h t tha t the inten t i o n of the legisla t u r e in D.
Devaji cas e has been scu t t le d by put t i n g an extre m e l y
nar r o w and liter al const r u c t i o n on the provi sio n. It has
been obser v e d the rei n as unde r: (S C C p.         73 2, para 4)
            "The landlor d shoul d not be in posse s si o n
      of anot h e r non- reside n t i a l buildi ng or of w hi c h
      he is entitled to be in posse s si o n in the city,
      to w n or village conce r n e d. The inten d m e n t of
                the legisla t u r e the reb y is clear tha t a landlor d
                w h o is in occupa t i o n of a non- reside n t i a l
                buildin g w h ic h is his ow n or to the posse s si o n
                of w hi c h he is entitled to unde r the Act or any
                othe r la w should not be per mi t t e d to recove r
                posse s si o n of anot h e r non- reside n t i a l buildi ng
                belongi n g to hi m by evictin g the tena n t s
                the re f r o m . "

      8.       The aspect s of qualit y , size and suit a bili t y of the
      buildin g have been totall y put out of conside r a t i o n. We



      thin k this wou l d fru s t r a t e the pur po se s of the Act. Here
      w a s a clai m set up by the landlor d tha t the non- reside n t i a l
      pre mi se s he ow ne d did not ser ve the pur po se of his need
      of setti n g up a textile and cloth busine s s and tha t the need
      could only be met in seeki n g eviction of the tena n t fro m
      the pre mi s e s sough t . As we vie w it the re is no diffic ul t y in
      D. Devaji cas e sta n di n g in the w a y of the landlor d-
      appella n t to have the issue exa mi n e d fro m the poin t of
      vie w w h ic h wo u l d carr y out the pur po se s of the Act. We
      refr ai n fro m men ti o n i n g any fact s on the basis of w h ic h
      the landlo r d’ s clai m is based lest the ma n n e r they are
      recou n t e d cause prej u dice to eithe r of the par tie s. "

15.        In Boo r g u Jag a d e s h w a r a i a h & S o n s (s u p r a ) , this cour t w a s

clearl y     of the     opinion      tha t   the    aspect s    of quali t y,     size   and

suit a bili t y of the buildi ng canno t be out of conside r a t i o n                   and

doing so wou l d be to fru s t r a t e the pur po se s of the Act.                   In the

said case, the cour t remi t t e d the ma t t e r to the High Cou r t for

conside r i n g the objection of the tena n t as to the clai m of the

landlor d.

16.        The three- Ju d ge Bench decision in Boo r g u Jag a d e s h w a r a i a h

& S o n s (su p r a ) see m s to be a reaso n a b l e vie w and of cour se is
binding on us.

17.     Conse q u e n t l y ,   we   allo w   the   appeal   and     set    aside     the

impug n e d judg m e n t and re mi t the ma t t e r to the Rent Cont r ol le r

for conside r i n g the objection of the tena n t as well as the clai m of

the landlo r d s. The Ren t Cont r olle r ma y per mi t the par tie s to lead

addition a l evidence.

18.     In the fact s and circu m s t a n c e s of this case, we dee m it

approp r i a t e to reque s t the conce r n e d Ren t Cont r olle r to decide

the case as expeditio u s l y as possible. We direc t the par tie s to bear

thei r ow n cost s.

                                                        .................................J.
                                                      (Dal ve e r Bha n d a r i )

                                                        .................................J.
                                                      (Ha rji t Singh Bedi)
Ne w Delhi;
Augu s t 27, 20 0 9 .
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                      RE C O R D OF PRO C E E D I N G S
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GUL A B CHA N D PU K H R A J                                         Appell a n t ( s )
                      VER S U S

R.B. JI N E N D E R RA J A N D A N R .                              Respo n d e n t ( s )

Date: 27/0 8/ 2 0 0 9           This mat t e r w a s called on for prono u n c e m e n t
                                of judg m e n t toda y.

For Appell a n t ( s )          Mr. A. Ven a y a g a m Bala n, A d v .

For Respo n d e n t ( s )       Mr. A. Su bb a Rao,A d v .
                                Mr. Nai k H.K.,A d v.

                    Hon’ble Mr. J u s t i ce Dalvee r Bhan d a r i prono u n c ed
          the judg m e n t of the Bench comp r i s i n g of his Lord s h i p
          and Hon’ble Mr. J u s t i ce Harji t Sing h Bedi.
                   The imp u g n e d judg m e n t is set aside, the mat t e r is
         remi t t e d     to    the   Ren t      Con t r o l le r     for     consider i n g  
    the
         objectio n       of    the   tena n t     as    well       as      the   clai m    of
    the
         landlo r d s and the appeal is allo w e d in ter m s of the signed
         judg m e n t .     The par tie s     are directed               to bear      thei r  
   ow n
         costs.

       (A. S . BISH T )                                        (N E E R U BA L A VI J )
       COUR T MAS T E R                                        COUR T MAS T E R
(Repo r t a b l e signed judg me n t is placed on the file)


