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CIVILAPPEALNO.8490F2002

GulabChandPukhraj .. Appellant

Versus

R.B.JinenderRaj&Another ..Respondents
JUDGMENT

DalveerBhandari, J.
1. This appeal is directe d again s t the judg m e n t of the High
Courtof AndhraPradeshatHyderabaddated26.4.200 1 delivered

in Civil Revisio n Petition N0.40090f1998.

2. The shor t quest ion w h ic h arise s for conside ratio nin this

appeal is-whether aco-owner occupying anon-residential
pre mi se s can seek eviction of atenantinpossessionofanother

non- residen tial pre mi se s for his bona fide requirements?

3. The appellantis atenant of the pre mis e s bearingNo.7- 2-76 4

situate d at Pot Mar ket, Secunderabad,Andhra Pradesh. The
responde nts are the co-ownersoftwonon-residential pre mises

beari ng Municipal Houses Nos. 7- 2-76 3 and 7-2-76 4 situ a t e d at Pot
Market,Secunderabad. Thesetwonon-residentialpremisesfellto
thei r sha re by vir t u e of the ‘Will' execu te d by theirfather. The
respon de n t landlor d s have been conduc ti n g the busi ne s s in one

shop only. The Fir s t respon de nt has been carry in g on busine s s of

mone y lendin g in a por tion of the pre mi se s 7-2-76 3 and the second

respon de nt has been conductingabusinessinjewelleryinthe

rem a i ni n g por tion of the sa me shop. It w a s the case of the second

respon de ntthathe requir e dthe pre mi s e s (shop)in question from

thetenantforstartingthe businessexclusivelyforjewelleryina



separate shop.

4, The respo n de ntlandlo r d s filed a clai m petition before the

Rent Controllerin R.C. No.23 1 of 19 94 unde r section 10 (3) (a) (iii)

of the A.P. Building s (Lea se, Rent & Eviction) Contr ol Act, 196 0
[hereinafterreferredtoas "the 19 6 0 Act") see ki n g eviction of the
appellant tenant from thescheduled premises namely 7-2-764

situate dat Pot Market, Secunderabad.

5. The appella n t conte n de d tha t the landlor d s are alread y in
possession ofanon-residential premises and,therefore, their
petition seeki n g eviction of anot h e r non-reside ntial pre mise sis

notmaintainableinlaw.

6. The par tie s led evidence before the Rent Contr ol le r.

The
Rent Controller after recording the evidence held th
at the

landlor d s are the joint ow ne r s of non- reside ntial pre mi s e s beari ng

nos.7- 2-76 3 and 7-2-76 4. Howe v er, the landlor d s are in posse ssion
of only one shop in the pre mi se s beari n g no.7- 2-76 3. The R
ent

Contr ol le r relyi n g on the decision of the Full Benc h of the High
CourtinVidyaBai&Anotherv.Shankerlal&AnotherAIR1988AP
18 4 held tha t since the landlor d s are alrea d y in posse s si 0 n of one

non- residen tial pre mi se s, they canno t see k eviction of tena nt from

anot he r non-residential premises. The petition filed
by the

respon de ntlandlord swasdismissedbyanorderdated4.12.1995.

7. The respon de ntlandlords carried the matterinappealin
R.A.N0.100f1996. The Firs't Appellate Cou rt held tha t the
respon de ntslandlo r d s have proved the bona fide require me n t for

starting business in jewellery and also held that
second

respon de ntis a co-ow n e r and not an exclusi v e ow n e r and hence

not entitled tomaintain application for eviction of anot
her
residential premises. The First Appellate Court allowed

the



appeal and set aside the order of the Rent Contr ol ler.

8. The appella n t tena n t aggrie v e d by the order of the Fir s t

Appellate Courtin RANo0.10 of 19 9 6 prefe rr e d a Civil Revi sio n
Peti tio n No.4 0 0 9 of 19 9 8 before the High Cou r t.

9. The plea taken by the appellant tenant is tha
t the

respondent landlords aretheco-owners of one non- reside n ti
al

pre mi se s and, the re f o r e, they are not entitled to see k eviction of
the appellanttenantoccupyinganothernon-residentialpremises.

The appellant relied onthe decision of this court in
Super

Forgings&Steels(Sales)Pvt. Ltd.v. ThyaballyRasuljee(1995)1

SCC 410 and Vidya Bai (supra). On the other hand
, the

respon de ntlandlord s placed relianceonBoorguJagadeshwaraiah
& Sonsv.PushpaTrading Co.(1998)5SC C57 2, accor din gtow hic h

a landlo r d is not precl u de d to see k eviction of tena n t fro m any

non- residential buildin g even if he is having another
non-
residen tial buildin g. Relia n ce has been also placed on Rasi k Aut 0

Stores &Othersv.NavinV.Hantodkar&Another(1998)8SCC177

and Om Prakashv.Basanthilal(1999)9SCC618.

10. Theissue that arise s for considerationis-whetherunder
section 10 (3) (a) (iii) of the 19 6 0 Act, the co-ow n e r can be trea te d
asowner ofthepremisesandwhether he is entitle d to seek

eviction of tenantfromanoth ernon-residentialpre mises?

11.  For prope r appreciation of law, itis necess ary to set out
section 10 (3) (a) of the 19 6 0 Act as unde r:

"10(3)(a)Alandlor d may subjec t to the provi sio n s of
clause (d), apply to the cont r olle r for an Order directin g
the tena n t to put the landlor d in posse s si 0 n of the
buildin g-

(i) & (ii) X X X X X

(iif) in case itis any othe r non- reside ntial buildin g,
if the landlor d is not occupy i n g a non-



reside n tial buildi ng in the city, to w n or village
concernedw hichis his ow n or to the posse ssion
of w hi ¢ h he is entitled w h e t h e r unde r this Act
orotherwise-
a) forthe pur po se of a busine ssw hic hheis
carryingon, on the date of the application,
or
b) for the pur po se of a busine ssw hic hin the

opinion of the Cont r olle r, the landlo r d
bona fide propose stocommence."

12. InJ.Panduv.R.Narsubai(1987)1SC C 573, this cour t held
that a landlord, notwithstanding his occupation of a non-
residen ti a | buildin g, can still seek eviction of his tena n t fro m his

busine s s pre mi s e s if the landlor d is able to satis f y tha t the non-

residen ti a | buildin g occupied by hi m is not suf ficie n t and suit a bl e

for the pur po se of expan sio n of his busine s s or for the pur po se of

a ne w busine s sw h ic h he bona fide propose stocommenceorthat

the shif ti n g of his busine s s has become inevitab le. This Cou r t has
takenthesameviewinSarojKumarDas (Dr.)v. ArjunPrasad

Jogani(1987)4SCC262.
13. Itmay be pertinenttomentionthatthis courtin D. Devaji

v.K.SudarashanaRao01994 Supp.(1)SCC 729 had an occasion to
dealwith section 10 (3)(a) (iii)ofthe 196 0 Act. Inthat case, this
cour ttook a contrary vie w and catego ric al | y held tha t a landlor d

in posses si 0 n of othe r non- reside ntia | buildin g s is not entitle d to

evict tena n t fro m a non- reside n ti al buildin g.

14. Obviou slvy, there is clear conflic t of opinion s of this cour t in
the aforementionedcases. InBoorgu Jagadeshwaraiah & Sons
(supra), athree- Jud ge Benc h of this cour t exa mi n e d all these
three decision s given in D. Devaji (supra),Dr. SarojKumar Das
(supra)andJ.Pandu (supra)and came to the conclu sio n tha t the
aspect s of quali t y, size and suit a bili t y of the buildin g have been
totall y put out of conside ration. Non- conside ratio n of the quality,
size and suita bility of the buildingwouldbetofrustrate the
pur po se s of the Act. The Cour t obser v e d as under:
"5. The expre s sion "reasonablysuitable
accommodation"isthe pivot of the provision permitting

the cour t going into the questionw h et h e r the pre mi se s
involvedwerereasonablysuitable for the pur pose. Itis on



thatcountthatDr SarojKumar Das cas e w as decided by
makingthefollowingobservation:
"So far as the la w on the quest ion is
concerneditis well settle dthatthe alternative
accommodationmustbereasonablysuitableand
if it is not so then mere availa bili t y of
alternativeaccommodationwilnotbeaground
to refu se a decree for eviction if othe rwi s e the
courts are satisfied about the genuine
requi r e m e n t of the landlor d and to this coun sel
for both the par tie s also agreed but the mai n
contentionwasthatonthe fact s appearingin
evidence in this case w h e t h e r the infere n ce
could be dra w n tha t the flat on the thirtee nth
floorin South Calcuttawasreasonablysuitable
to sati sf y the need of the appell a n t- landlor d. "

6. J. Pand u cas e is closer being one unde r Section
10 (3) (a)(iii) of the And hra Prade s h Buildings (Lease, Rent
and Eviction) Control Act, 196 Ow hichwe areexaminin g.
Thatcase apparentlywa s decided on its ow n fact s as
woul d be eviden t fro m the findi ng culled therefrom :
"The fact tha t the respo n de n t has been
using the enti re house purchasedin1970i.e.
includi n g the ‘malgi s’ for residential purposes
and tha t the respon de n t is forced to run the
fa mil y busi ne s sin aren ted pre mi s e s in the sa me
localitywherethelease pre misesaresituate
have weig h e d wi t h the Rent Contr ol le r and the
appellateauthoritytoconcurrently holdthat
the respon de nt’srequire m e ntof the buildi ng is
undou b t e dl y bona fide. The findin g s have been
sust ain e d by the High Cou r t as well. We canno t,
therefore, acceptthe argumentof Mr. Subb a
Rao tha t the order of eviction passed by the
cour t s belo w and affi r m e d by the High Courtis
vitiat e d becau se of the ownershipoffour
‘malgis’ by the respo n de nt. The ‘malgi s’ have
ceased to be non-residentialpremisesfrom1970
onwardsandhencetheirmereownership
canno t precl u de the respon de nt fro m seekin g
the eviction of the appella n t unde r Section
10 (3) (a)(iii)."

7. It, thu s, become s eviden t tha t the re is no conflict as
such bet w e e n the said decision s and they have gone on in
the context of their ow n fact s and the provi sio n s of la w.
Even so, the argu m e n t of the appellant’s lear ne d coun sel
car rie s weig h t tha t the inten ti o n of the legislatur e in D.
Devaji cas e has beenscuttled by puttinganextremely
nar r o w and liter al const r u c ti o n on the provi sio n. It has
been observedthereinasunder: (SCCp. 73 2, para 4)
"The landlor d shoul d not be in posse ssion
of anot h e r non- reside n ti al buildi ng or of w hic h
he is entitled to be in posse s si 0 n in the city,
to w n or village concern e d. Theintend me nt of
the legislatur e therebyis clear thata landlord
whoisinoccupationofanon-residential
buildin g w h ic h is his ow n or to the posse s si o n
of w hi ¢ h he is entitled to unde r the Act or any
othe r la w should not be per mitte d to recove r
posse s si 0 n of anot h e r non- reside ntial buildi ng
belongi n g to hi m by evictin gthetenants
therefrom."

8. The aspect s of qualit y , size and suit a bili t y of the
buildin g have been totall y put out of consideration. We



thin k thiswou I d fru str at e the pur po se s of the Act. Here
w a s a clai m set up by the landlor d tha t the non- reside ntial
pre mi se s he ow ne d did not ser ve the pur po se of his need
of setti n g up a textile and cloth busine s s and tha t the need
could only be met in seeki n g eviction of the tenantfrom

the pre mi s e s sough t . As we vie w it the re is no diffic ul t y in
D. Devaji cas e sta n di n g in the w a y of the landlor d-

appella n t to have the issue exa mi n e d fro m the poin t of
view w hic hwo u |l d carry out the pur po se s of the Act. We
refr ain fro m menti o nin g any fact s on the basis of w hiic h
the landlo r d’ s clai m is based lest the ma n n e r they are
recou nt e d cause prej u dice to eithe r of the par tie s. "

15. InBoorguJdagadeshwaraiah&Sons(supra),thiscourtwas
clearly ofthe opinion that the aspects ofquality, size and

suit a bili t y of the buildi ng canno t be out of consideration and
doing sowou I d beto frustrate the pur po se s of the Act. In the

said case, the courtremitte dthe matte rto the High Cour t for

conside r i n g the objection of the tena n t as to the clai m of the

landlor d.

16. The three- Ju d ge Bench decisioninBoorguJagadeshwaraiah

&Sons(supra)seemstobeareasonableviewand of cour se is
binding on us.

17. Consequently, we alow the appeal and set aside the
impugnedjudgmentandre mitthe mattertothe RentController

for conside r i n g the objection of the tena n t as well as the clai m of

the landlor d s. The Ren t Cont r olle r ma y per mi t the par tie s to lead

addition a | evidence.

18. Inthe fact s and circu mstan c e s of this case, we dee m it
appropriatetoreque stthe concernedRentControlle r to decide
the case as expeditio u s | y as possible. We direc t the par tie s to bear

thei r ow n cost s.

................................. J.
(DalveerBhandari)

................................. J.
(Ha rji t Singh Bedi)
Ne w Delhi;
August27,20009.
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Hon’ble Mr. Ju stice DalveerBhandaripronounced
the judg m e n t of the Bench comprisingofhisLordship
and Hon’ble Mr. J u s ti ce Harji t Sing h Bed..
Theimpugnedijudg mentis set aside, the matteris
remitted to the Rent Controller for considering
the

objection of the tenant as well as the claim of
the
landlo r d s and the appeal is allo w e d in ter m s of the signed
julgment. Theparties are directed to bear their
ow n
costs.
(A.S.BISHT) (NEERUBALAVIJ)
COURTMASTER COURTMASTER

(Reportahblesigned judg me ntis placed on the file)



