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BENCH

G B. Patt anai k, M B. Shah

JUDGVENT:

PATTANAI K;-J.

The appellant challenges the legality of his order of
detention passed under Section 3(1) of the Conservation of
Forei gn Exchange and Prevention of Shuggling Activities Act,
1974 ( for short COFEPOCSA) as well as the ‘order of the
Di vi si on Bench of - Del hi Hi'gh® Court dismni ssing t he
appellant’s Wit Petition filed for issuance of a Wit of
Habeas Cor pus. The order —of detention was passed on
25.3.1994 and the period of detention was for a period of
one year which is | ong over but the detenu pursues his right
of challenging the order of detention as a proceeding under
Smuggl ers and Forei gn Exchange Mani pul-ators Act (SAFEMA) has
been initiated by the Appropriate Authority. The appell ant
was apprehended at Indira Gandhi (International Airport, New
Del hi  while he was | eaving for Kual al unpur/ Si ngapore and on
search, US dollars amunting to 1.39 lakhsin /Indian
currency were recovered. Further his brother who was also
going with him fromhis person, foreign currency equival ent
to 5.34 lakhs of rupees was recovered: The detaining
authority being of the opinion that the detention of the
appellant is necessary with a viewto preventing him from
acting in any nmanner prejudicial to the ~conservation of
foreign exchange, issued the order of detention on - 25.3.94

and was served on the detenu on the sane day. But the
grounds of detention was served on the appel llant on 30th
March, 1994. In accordance with the provisions of the Act

his case was forwarded to the Advisory Board and the
Advisory Board on consideration of the materials placed
before it, gave its opinion that there is sufficient | cause
for the detention of the detenu. The appropriate governnent
thereafter confirmed the detention and after expiry  of
period of one year the detenu has been released but the
det enu/ appel lant filed a Habeas Corpus Petition in the Hi gh
Court <challenging the legality of the order of detention

By way of an additional application the detenu also urged
additional grounds and the High Court ultimately by the
i mpugned judgment dated 15.2.1995 di sm ssed the Wit
Petition filed by the appellant. The appellant was rel eased
on 24.3.95 after expiry of the period of one year of
det enti on. Though the Special Leave Petition was filed in
this Court after the expiry of the period of linitation but
the Court condoned the delay and granted | eave, and thus,
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the present Appeal. Fromthe inpugned judgrment of the High
Court it transpires that the appellant raised three
contentions all of which were answered against t he
appel | ant . It was contended that the grounds of detention

having been served on the appellant on 30.3.94 though the
order of detention was served on 25.3.94, there has been an
infraction of sub-section (3) of Section 3 of the Act and,
therefore, the detention got vitiated. Secondly, it was
urged that though the representation was nade to the
Advisory Board and it had not been indicated that the
Central Governnent should al so consider the same, yet the
Central Governnent was duty bound to consider the said
Representation of the appellant addressed to the Advisory
Board and such non-consideration infringes the right of the
appel l ant under Article 22(5) of the Constitution and the
order of detention is vitiated on that score. Thirdly, it
was urged that the Representation that was addressed to the
Central~ Governnent on 20th June, 94 was disposed of on
6.5.95 and thus there has been considerable delay in
di sposing of the Representation and such delay in disposa
vitiates the —order of _detention. In addition to the
aforesaid three grounds urged before the H gh Court which
were reiterated by the | earned counsel for the appellant in
this Court, two other grounds were al so urged, nanely, the
grounds of detention even though had been prepared on the
very date the order of detention was nade yet the sane not
havi ng been served for a period of 5 days there has been an
infraction of sub-section (3) of Section 3 of the Act. In
as much as the Act postul ates that the order shall be nmmde
as soon as may be, after the detention and there was no
explanation for the detaining authority not to serve the
grounds of detention till 30th March, 1994. It was also
urged that the order of the Detaining Authority disposing of
the Representation on the face of it, indicates that ' there
has been no application of mnd, “and therefore, that
vitiates the order of detention.~ W would exanmne the
correctness of each of the aforesaid contentions, but at the
outset we nay indicate that the President had pronul gated
Mai nt enance of Internal Security (Amendnent) Ordinance, 1974
on 17th Septenber, 1974 which was later on replaced by the
Conservati on of Foreign Exchange and Preventi on of  Smuggling
Activities Act, 1974 (Act 52 of 1974). The very object of
enacting the legislation was to check diversion of foreign
exchange from official channels and it was thought that
unless the Ilinks which facilitate violations ~of foreign
exchange regul ations and snmuggling activities are disrupted
by i mobilising by detention of the persons engaged in these
operations then there would not be any substantial inpact.
The Act has been anended fromtinme to tinme to neet the needs
of the country and the Act has been enacted at a point of
time when the country was facing acute foreign - exchange
pr obl em

Coming to the first question as to whether by serving
the grounds of detention on 30th March, 1994 there has been
an infraction of sub-section (3) of Section 3, the |earned
counsel appearing for the appellant urged that the order of
detenti on having been served on 25th March, 1994 the grounds
were required to be served within 5 days therefromi.e. on
29th March, 1994 and not on 30th March, 1994 as has been
factually done. According to the |earned counsel the day on
whi ch the order of detention was served cannot be excluded
for conputing the period of 5 days within which the grounds
of detention is required to be served under sub-section (3)
of Section 3 of the Act. This question no |longer remains
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res integra. This Court in the case of Haru Das Gupta vs.
The State of West Bengal - (1972) 1 Supreme Court Cases 639,
was considering an identical provision under Wst Benga

Prevention of Violent Activities Act, 1970 and the Court
held that the Rule is well established that where a
particular tinme is given froma certain date within which an
act is to be done, the day on that day is to be excluded.
The effect of defining period fromsuch a day until such a
day within which an act is to be done is to exclude the
first day and to include the |ast day. The Court in com ng
to the aforesaid decision relied upon sone English decisions
and held that in conputing the period, the date of
commencenent of detention that the first day has to be
excluded. |In the case in hand, therefore, for conputing the
period of 5 days the date 25th March, 1994 has to be
excluded and so being done there is no infraction of
sub-section (3) of Section 3 .of the Act when the grounds
were served on 30th March, 1994. The Hi gh Court, therefore
rightly rejected the said contention urged before it.

Conming to the second subnission of the | earned counse
appeari ng for t he appel l'ant , nanel y, t hough t he
Representation was addressed to the Advisory Board yet the
same was al so to be considered by the Central Government and
non-consi deration /of “the sanme by the Central Governnent
infringes the Constitutional right under Article 22(5) of
the Constitution, the | earned counsel relies upon Section 11
of the Act and the decision of this Court in Snt. Gacy vs.
State of Kerala and another - (1991) 2 Suprenme Court Cases
1. According to the learned counsel the Central Governnent
under Section 11 has the power of revocation and, therefore,
when a detenu nade a Representation to the Advisory Board it
ought to have to be considered by the Central Governnent
notwi t hstanding the fact that the Central CGovernnent had not
been addressed in the Representationitself. There is no
di spute that wunder Section 11 of the Act a power of
revocation lies with the Central ‘Governnent. This power is
a supervisory power and is intended to be an additiona
check or safeguard against the inproper exercise of the
power of detention by the Detaining Authority or the State
Governnment, and therefore, to retain the statutory safeguard
the Central Governnent has to discharge its responsibility
with constant vigilance and watchful care. This power also
i s i ndependent of power of confirmation or setting asidethe
order of detention. But the question for consideration is
when the Representation has not been addressed to the
Central Governnent but is addressed to the Advisory Board
can it be said that the Central Government also . owes
obligation to consider the sane and deci de one way or/ the

ot her. It may be stated at this stage that while serving
the grounds of detention on the detenu it was-  clearly
i ndi cat ed t hat if the detenu wi shes to make any

Representati on against the order of detention he may do so
to the Lt. Governor of the National Capital Territory  of
Delhi and to the Central Governnent and for that purpose he
nay address it to the Lt. Governor or to the Secretary to
the Governnment of India, Mnistry of Finance, Departnent of
Revenue. It was further stated that if he desires to nake
any Representation to the Advisory Board then he may address
to the Chairman, Advisory Board, COFEPOCSA State, H gh Court
of Delhi, Sher Shah Road, New Delhi. In the decision of
this Court in Snt. Gracy (supra) on which | earned counse
for the appellant relied upon what has been stated by the
Court is that if there is one Representation by the detenu
addressed to the detaining authority then the obligation
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arises wunder Article 22(5) of its consideration by the
detaining authority independent of the opinion of the
Advisory Board in addition to its consideration by the
Advisory Board and, therefore, when the Representation of
the detenu was addressed to the detaining authority and in
that case it was Central Governnent and not to the Advisory
Board yet the Advisory Board was duty bound to consider the
same, as such a Representation is the only right of the
detenu wunder Article 22(5) of the Constitution. It was
further stated that any Representation of the detenu agai nst
the order of detention has to be considered and deci ded by
the Detaining Authority and the consideration by the
Advi sory Board was an additional requirement inplied by

readi ng together clauses 4 and 5 of Article 22. In the said
case the Central CGovernnent was the detaining authority and,
t herefore, in that case the Court held t hat t he

Representati on though may not- have been addressed to the
Advi sory Board ~but the sane was also required to be
consi dered by the Central Government. W fail to understand
how the ‘aforesaid ratio can be held to be applicable in the
present case where the Detaining Authority was the Lt.
CGovernor of Delhi. 1In such acase if the Representati on had
not been addressed to the Central Governnment even though
indicated in the grounds of detention then it cannot be said
that any Representation nade by the detenu to the Advisory
Board ought to have been considered by the Centra
CGover nment . That apart the detenu also did file a
Representation to the Central Government on 22.6.94 and the
same was disposed of by the Central Government on 12.7.95
and, therefore, in the said premses, the question of
infraction of constitutional right of the detenu because of
the Representation addressed to the Advisory Board had not
been considered by the Central Governnent does not ' arise.
This contention, therefore, was rightly rejected by the High
Court.

So far as the third ground of attack is concerned, a
Representation that was nade to the Central Governnent on
22.6.94 and was di sposed of on 12th July, 1995, it cannot be
said that there has been inordinate delay which can be said

to vitiate the detention of the detenu. There is no
inflexible Rule that delay in considering the Representation
in all cases ipso facto would be sufficient to render the
detention void. Further what can be held to be an
unexpl ai ned delay in disposing of the Representation ~would
depend wupon the facts and circunmstances of each case. The

right to make a Representation is undoubt edl y a
constitutional right of the detenu and such a Representation
shoul d be considered as expeditiously as possible. But what
is reasonable expedition will depend upon the facts of each
case. Judged fromthe aforesaid stand point and “exani ni ng
the time taken by the Central Governnment in disposing of the
Representati on of the detenu and the grounds advanced by the
Central Governnent in its counter- affidavit filed in the
H gh Court we are unable to hold that there has been an
unusual del ay in disposing of t he Repr esent ati on

Therefore, the Hi gh Court was fully justified in rejecting
the said contention urged on behalf of the appellant.

Coming to the two other grounds which had not been
raised in the Hgh Court but urged in this Court, it is to
be stated that since these grounds involve certain enquiry
on facts this Court would not be justified in enmbarking an
enquiry and deciding the same. Even otherwise we do not
find any substance in either of the grounds in as much as
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under Section 3(3) of the Act the legislators thenselves

have fixed the tinme linmt within which the grounds of
soon as nay be" cannot be read in isolation fromthe phrase
"but ordinarily not later than 5 days". Reading conjointly

the af oresaid expressions it cannot be said that non-service
of grounds of detention on the very same day when the order
of detention was served on the detenu even though the
grounds m ght have been prepared constitutes infraction of
sub-section (3) of Section 3 of the Act. There may be a
variety of reasons why a Detaining Authority would not be
able to serve the grounds of detention on the sanme day even
though the sane may be ready and if such a ground woul d have
been taken in the Hi gh Court explanation could have been
of f ered. In the aforesai d prem ses, we have no hesitation
to hold that the said subm ssion of the | earned counsel is
devoi d of any force.

The  only other contention remains to be considered is
whether in the case in hand it can be said that the
Detai ning Authority did not apply its mind while rejecting
the application of the detenu. ~Such a contention had also
not been raised before the High Court, but according to the
| earned counsel for the appellant the order that was served
on the detenu woul d denpbnstrate the same. W are unable to
appreciate this contention in as nuch as the comrmunication

is made only of the operative part of the order. |If such a
contention would  have been raised inthe H gh Court the
Court would have called for the entire file. 'In the absence

of the contention being raised in the H gh Court we do not
think it is appropriate for us to hold fromnere perusal of
the order that the Detaining Authority did not apply its
mnd while rejecting the Representation. We, therefore,
reject the said subni ssion

Al  the contentions having failed, this appeal fails
and i s di sm ssed.




