I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL No. 4075 OF 2013

MUNEESH DEVI . ... Appel | ant

VERSUS

U P. PONER CORPORATION LTD. & ORS. ... Respondent s

ORDER

An extrenely narrow and pedantic approach adopted by the
Nati onal Consuner Disputes Redressal Conmission (for short, ’'the
Nati onal Commission’) in dealing with the issue of I|imtation and
consequential disnissal of the conplaint filed by her for award of
conpensation in lieu of the death of her husband has conpelled the
appel lant to seek intervention of this Court.

The appell ant’ s husband Shri Jagbir Singh was enployed
wi th Mahanagar Tel ephone Nigam Ltd., Delhi. On 5.2.2000, he suffered
85% burn injuries on his body due to sudden bursting of the
transforner installed by respondent No.1- U P. Power Corporation Ltd.
He succunbed to the injuries |eaving behind the appellant and three
m nor chil dren.

The appellant claims to have nmade representation dated
28.7.2000 to the respondents for award of Rs. 25, 00, 000/ - as
conpensation but they did not respond. Therefore, she filed
Civil Suit No.196/2000 in the Court of Cvil Judge (Senior Division),
Ghazi abad for paynent of conpensation of Rs.20,00,000/-. The sanme was
di sm ssed on account of non-paynment of deficit court fees amounting to
Rs. 1,50, 607.50. Her plea for waiver of the court fee was also
rejected by the trial Court vide order dated 7.8.2000.

The appellant then filed a petition under Article 226 of
the Constitution and prayed for issue of a mandanus to the respondents
to pay conpensation by alleging that her husband had died due to their
negl i gence. The sanme was di sm ssed by the Division Bench of the High
Court by observing that the appellant can avail remedy by filing civi
suit. SLP (C) No.5210/2002 filed by the appellant against the order
of the High Court was sumarily dism ssed by this Court on 15.3.2002

Having | ost battle in the civil Court due to her inability
to pay huge court fee and having failed to persuade the H gh Court and
this Court to entertain her prayer for issue of a nandanus to the
respondents to pay comnpensation, the appellant filed a conplaint (O P.



No. 253/ 2002) under Section 21 of the Consumer Protection Act, 1986
(for short, "the Act’) for award of conpensation of Rs.25, 00, 000/-.

By an order dated 25.7.2002, the Conm ssion gave liberty
to the appellant to anend the conplaint. She availed that opportunity
and anended t he conpl aint.

After hearing the counsel for the appel I ant, t he
Conmi ssion adnmitted the conplaint vide order dated 31.7.2002, which
reads as under:
"Admit. | ssue notice to t he Opp. Parties
returnable on 20.1.03."

On notice, respondent No.1 filed reply and the appell ant
filed rejoinder. She filed her evidence in the form of affidavit
dated 14.2.2003, paragraph 23 of which reads as under

"The Original Petitionis withintine as per S 24-A of the
Consuner Protection Act. The tine gap between the death of ny
husband and the filing of the present Original Petition occurred
because the conpl ai nant first approached the Hi gh Court and then
the Supreme Court."

On behal f of respondent No.1, evidence was adduced in the
formof affidavit of Shri S. K Singh, Executive Engineer, Electricity
Di stribution Division, Loni

In furtherance of the | eave granted by the Conmi ssion vide
order dated 15.1.2012, the appellant filed application dated 24.1.2013
for condonation of delay in filing the conplaint. Paragraphs 4 to 11
and the prayer clause of the application read as under:

"4. That the Conplai nant was advised to file a claimpetition, a
letter to the Electricity Distribution Division of the Opposite
Parti es seeking conpensation of Rs.25 |lakhs. The deceased was
drawi ng Rs. 6275 as salary per nonth at the time of his death.
The claimpetition was filed on 28.07.2000 as per the record
mai ntai ned by the Conplainant. It is submitted that such a claim
petition was subnitted to the concerned office by hand and the
same was received by them A true copy of the claim petition
dated 28.07.2000 wherein on the left side of the claimpaper, it
has been nentioned received and signed, along wth true
transl ated copy is attached herewith and nmarked as Annexure B

5. That as it was then advised, the Conplainant filed a civi
suit in the Ghaziabad Court valuing the suit at Rs.20 | akhs. At
the initial stage, the Conplainant was directed by the Court to
pay the deficit court fee of Rs.1,50,407.50/- in the Court so
that the suit nmay be registered as regular suit as per |aw
However the Conpl ai nant being an unenployed and illiterate |[|ady
and who had no neans to pay such a huge court fee, did not
prosecute the matter further.

6. That since no action was forthcoming on the conplaint filed
before the officials of the opposite parties; the Conplainant
left with no option approached the Hon'ble H gh Court of
Al'l ahabad under Article 226 of the Constitution of India. The
Hon’ bl e High Court disposed of the petition by an order dated
01.11.2001 with a direction that the Conplainant nay approach
the Cvil Court for proper renedy.

7. That against the Order dated 01.11.2001 passed by the Hon’ ble
H gh Court of Allahabad; the Conpl ai nant approached the Hon’ble
Suprenme Court of India by way of Special Leave Petition. The
same was disnissed by order dated 15.03.2002 with an ora
direction to the conplainant to approach the appropriate forum

8. Thus, the claim before this Hon'ble Forum has not been



considered till date by any authority or any Court on nerits and
t he Conpl ai nant herein has not received any single penny agai nst
the claim preferred before this Hon’ bl e Forum It is
respectfully submitted t hat t he Conpl ai nant is an
illiterate/domestic | ady. The deceased has left behind three
nminor children at the time when the cause arose for the first
time. The Conplainant was left in penury. The conpensation
anount woul d have really hel ped her to overcone the financia
crisis, to her due to untinely death of her husband due to the
negligent act of the Opposite Parties.

9. That the Conplainant thereafter filed the present conplaint
before the Hon ble National Consurner Di sput es Redr essa
Conmi ssion, New Del hi on 11.07.2002. The case canme up for
hearing on 25.07.2002 wherein the Hon'ble Forum directed the
Conplainant to file an anmended conpl aint substantiating the plea
that the deceased has been consunming electricity through the
transforner which was the cause of accident and his untinely
death. Subsequently the amended conplaint was filed on
29. 07. 2002.

10. That the conplaint case was adnitted by the Hon' bl e Forum by
Order dated 17.02.2010. It is hunbly subnmitted that the Hon' ble
Forum before admitting the conpl aint considered the question of
limtation at length and only then the conplaint was admtted by
t he Hon’' bl e Forum

11. That the cause of action is still <continuing since the
Opposite Party has-not acceded to the claim petition dated
28.07.2000 filed by the Conpl ai nant and there has been no wai ver
by her till date. It is hunbly submtted that if the limtation
is calculated fromthe date of the claimpetition, the present
conpl aint before the Hon'ble Forumis within time as per Section
24A of the Consumer Protection Act, 1986

PRAYER
It is therefore nost respectfully prayed that this Hon' ble
Forum may be pl eased to:

a) Condone the delay of 156 days calculated fromthe date of
the fateful | incident i.e. 05.02.2000 in filing the
present conpl ai nt case;

(b) pass any other order or orders as this Hon’ bl e Forum may
deemfit and proper.”

The respondents filed reply dated 14.2.2013 to contest the
appel lant’ s prayer for condonation of delay. They pleaded that the
cause shown by the appellant for delayed filing of the conplaint was
not satisfactory.

The National Conm ssion did not take cognizance of the
appel lant’s assertion that before filing the conplaint, she had
pursued renmedi es before the civil Court, the H gh Court and this Court
and di snissed the conplaint as barred by tinme by sinply observing that
she could not substantiate her assertion of having nade representation
dated 28.7.2000. This is evinced fromthe follow ng extracts of the
i mpugned order:

"This is admtted that the cause of action in the present case
arose on 05.02.2000. The claimpetition was filed before the OP
on 28.07.2000. The said claim petition was submitted to the
concerned of ficer, by hand, and the sane was received by them
It is contended that the cause of action is still continuing



because no conpensation has been paid by the OP to the
Conpl ainant. They have not cared to respond to the said
application. It is prayed that under these circunstances, the
delay in filing this conplaint, of about 156 days, be condoned.
The said application was hotly contested by the OP

We are of the considered view that the conplainant has failed to
prove sufficient ground for condonat i on of del ay. The
conpl ai nant has produced the copy of the claim petition filed
before the OP, which the OP has categorically denied receiving
the original copy of the claimpetition. There is no proof of
service. Signature of a person appears wth the remar ks
"received". No stanp appears on it, in token of the receipt of
the original claimpetition. The signatures are illegible. The
counsel for the conplainant could not explain to whom it had
been handed over. Such |ike evidence can be created at any tine.
The conpl ai nant has failed to produce solid and unflappable
evidence in support of her case. It is clear that the conplaint
is barred by tine."

W have heard |earned counsel for the parties and
carefully perused the record.
Sections 12 and 24A of the Act, which have bearing on the
deci sion of this appeal read as under:
"12. Manner in which conplaint shall be made.-(1) A conplaint
inrelation to any goods sold or delivered or agreed to be sold
or delivered or any service provided or agreed to be provided
may be filed with a District Forum by -

(a) the consumer to whom such goods are sold or delivered or
agreed to be sold or delivered or such service provided or
agreed to be provided;

(b) any recogni sed consuner associ ation whether the consumner
to whom the goods sold or delivered or agreed to be sold or
delivered or service provided or agreed to be provided is a
menber of such association or not;

(c) one or nore consuners, where there are nunerous consuners
having the same interest, with the permission of the District
Forum on behalf of, or for the benefit of, all consuners so
i nterested; or

(d) the Central Government or the State Government, as the
case may be, either in its individual capacity or as a
representative of interests of the consuners in general

(2) Every conplaint filed under sub-section (1) shall be
acconpani ed with such amount of fee and payable in such manner
as may be prescri bed.

(3) On receipt of a conplaint nmade under sub-section (1), the
District Forum nmay, by order, allow the conplaint to be
proceeded with or rejected:

Provided that a conplaint shall not be rejected under this
section unl ess an opportunity of being heard has been given to
t he conpl ai nant:

Provided further that the admissibility of the conplaint shal
ordinarily be decided within twenty-one days from the date on
whi ch the conpl aint was received

(4) Where a conplaint is allowed to be proceeded with under



sub-section (3), the District Forum may proceed wth the
complaint in the manner provided under this Act:

Provided that where a conplaint has been admitted by the
District Forum it shall not be transferred to any other court
or tribunal or any authority set up by or under any other |aw
for the time being in force.

Expl anation. - For the purpose of this section "recognised
consumer associ ation" neans any voluntary consumer association
regi stered under the Conpanies Act, 1956 or any other Jlaw for
the tine being in force".

24A. Limtation period. - (I) The District Forum the State
Conmi ssion or the National Conmission shall not adnit a
conplaint unless it is filed within two years fromthe date on
whi ch the cause of action has arisen

(2) Not wi t hst andi ng anything contained in sub-section (1), a
compl aint may be entertained after the period specified in sub-
section (), if the conplainant satisfies the District Forum
the State Commi ssion or the National Commission, as the case may
be, that he had sufficient cause for not filing the conplaint
wi thin such peri od:

Provi ded that no such conplaint shall be entertai ned unless the
Nat i onal Commi ssion, the State Commi ssion or the District Forum
as the case may be, records its reasons for condoning such
del ay. "

A reading of Sections 12 and 24A makes it <clear that a
complaint filed after expiry of two years counted from the date of
accrual of cause of action cannot be adnitted by any Consuner Forum
unl ess the conplainant is able to show that he had sufficient cause for
not filing the conplaint within the prescribed period and the concerned
forumrecords reasons for condoning the delay. The enbargo contained
in Section 24-A against adni ssion of a conplaint is unanbiguous and if
that section is read in conjunction with Section 12, which prescribes
the procedure for entertaining the conplaint, it becones clear that
before admitting a conplaint and issuing process, the Consunmer Forum
nmust feel convinced that the sane has been filed within the period of
limtation or that the conplai nant has succeeded in showing sufficient
cause for delayed filing of the conplaint.

In the application filed by her for condonation of delay,
the appell ant nade copious references to the civil suit, the wit
petition and the special |eave petition filed by her and the fact that
the complaint filed by her was adnmitted after considering the issue of
limtation. She also pleaded that the cause for clainmng conpensation
was continuing. The National Commission conmpletely ignored the fact
that the appellant is not well educated and she had throughout relied
upon the | egal advice tendered to her. She first filed civil suit
which, as nentioned above, was disnmssed due to non paynent of
deficient court fees. She then filed wit petition before the High
Court and special |eave petition before this Court for issue of a
mandanus to the respondents to pay the anount of conpensation, but did
not succeed. It can reasonably be presuned that substantial tine was
consuned in availing these renedies. It was neither the pl eaded case of
respondent No.1 nor any nmaterial was produced before the Nationa
Conmi ssion to show that in pursuing renmedies before the judicial
forums, the appellant had not acted bona fide. Therefore, it was an
emnently fit case for exercise of power under Section 24-A(2) of the



Act. Unfortunately, the National Commi ssion rejected the appellant’s
prayer for condonation of delay on a totally flinmsy ground that she had
not been able to substantiate the assertion about her having nade
representation to the respondents for grant of conpensation

In view of the above, we hold that the inmpugned order is
I egally unsustainable and is liable to be set aside.

In the result, the appeal is allowed, the inpugned order is
set aside. The delay in filing of conplaint by the appellant under
Section 21 of the Act is condoned and the matter is remitted to the
Nati onal Commi ssion for disposal thereof on nerits.

[GS. SINGHVI]

.......................... J.
[ SUDHANSU JYOTI MJKHOPADHAYA]

NEW DELHI ; J.
JULY 19, 2013. [V. GOPALA GOWDA]
| TEM NO 13 COURT NO. 2 SECTI ON XVI |
SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL NQ(s). 4075 OF 2013

MUNEESH DEVI Appel | ant (s)

VERSUS

U. P. PONER CORPORATI ON LTD. & ORS. Respondent ( s)

(Wth office report )

19/ 07/ 2013 This Appeal was called on for hearing today.

CORAM :

HON BLE MR JUSTICE G S. SI NGHV
HON BLE MR JUSTI CE SUDHANSU JYOTI MJKHOPADHAYA



HON BLE MR JUSTI CE V. GOPALA GONDA

For Appellant(s) M. Piyush Jain, Adv.
M. Vishal Saxena, Adv.

For Respondent (s) M. Dal eep Dhayani, Adv.

the Court nmde the follow ng

UPON heari ng counsel
ORDER

The appeal is allowed in terns of the signed order.

| (Parveen Kr. Chaw a) | | (Usha Shar ma)
| | Court Master

| Court Master
I ||

(Signed Oder is placed on the file)



