\ 216’ | TEM NO. 43 COURT NO. 1 SECTION | VB

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).11158/2003

(From the judgenent and order dated 28/02/2003 in CR No. 1153/2001 of

The

H GH COURT OF PUNJAB & HARYANA AT CHANDI GARH)

BALWANT S| NGH Petitioner(s)

VERSUS

DARSHAN SI NGH & ORS. Respondent ( s)

(Wth prayer for interimrelief and office report )

Date: 26/04/2005 This Petition was called on for hearing today.

CORAM :

HON BLE THE CH EF JUSTI CE

HON BLE MR JUSTICE D.M DHARMADHI KARI

HON BLE MR JUSTI CE P. K. BALASUBRAMANYAN
For Petitioner(s) M. Suresh Kumari, Adv.

M. Dinesh Verma, Adv.

M. A P. Mhanty, Adv.

For Respondent (s) M. A K Chhabra, Adv.



M. Chanchal Kumar Gangul i, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER

Leave granted.

The appeal is disposed of in terns of the signed order

orders as to costs.

(RAJESH DHAM) (VI JAY AGGARVAL)

COURT MASTER COURT MASTER

(signed order is placed on the file)

I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. OF 2005

[arising out of SLP(C) No. 11158/2003]

BALWANT SI NCH

VS.

DARSHAN SI NGH & ORS.

ORDER

Appel | ant

... Respondent S



Leave granted.

In the suit pending in the trial court, during the course

of trial, the plaintiff-appellant nmoved an application under Order

XVIIl Rule 17A read with Section 151 of the Code of Civil Procedure

for pr oduci ng addi ti onal evi dence. By or der dat ed 13. 2. 2001 t he

application was al | owed subj ect to certain terns. The def endant -

r espondent No. 1 preferred a revision in t he Hi gh Court whi ch has

been al | owed vi de or der dat ed 28.2.2003 solely on t he ground t hat

by the time the Hi gh Court heard and decided the revision, Rule 17A

abovesaid itself had stood deleted fromthe text of the Code.

Rule 17A was inserted by Act 104 of 1976 with effect from

1.2.1977. This Rule was in existence on the date on which the tria

court passed the order. However, the Rule has been onmitted fromthe

body of Or der XV by Act 46 of 1999 whi ch anendnent came into

force with ef f ect from 1.7.2002. The validity of t he order passed

by t he trial court shoul d have been deci ded by ref erence to t he

power which vested in the trial court and was exercised on the date



of passing of the order by the trial <court and not by the High

.2/ -

Court. The viewto the contrary taken by the Hi gh Court is erroneous

and cannot be uphel d.

The order dat ed 13. 2. 2001 permtting t he plaintiff

t ender addi ti onal evi dence was an or der passed by t he tri
in exerci se of its di scretion whi ch order woul d not be
be interfered with ordinarily in exerci se of revisiona

jurisdiction by t he Hi gh Court. W do not find t hat t he

court did not have the jurisdiction to pass the order which it did

or act ed with mat eri al irregularity in exerci se of its

jurisdiction while passing that order.

The i mpugned or der of t he Hi gh Court dat ed 28. 2.

set aside and the order dat ed 13.2.2001 passed by the tria

is restored.
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costs.
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is

di sposed

of accordingly. No orders as

(R C. LAHOTI)

(D.M DHARMADHI KARI )

(P. K. BALASUBRAMANYAN )
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