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1. The short but inportant question of |law which falls for



our determ nation in t he present appeal is as to  whether

protection under Article 20(3) of the Constitution is available

to the appellant, who though not an accused in the police case

i n which he has been asked to depose as a witness but figures

as an accused in the conplaint case filed later on in relation

to the same incident.

2. Bereft of unnecessary details, the facts necessary for

det ermi nation of t he af oresai d question are t hat i nf or mant

Charudatta Pawar is alleged to have been assaulted by four

persons in a Hotel in the night between 25 th and 26th of April,

1996 and on the basis of the report given by him CR No. 102/ 1996

was regi stered at Chal i sgaon Pol i ce Station. Duri ng t he

i nvestigation t he appel | ant figured as a Wi t ness and hi s
st at enent was recorded under Secti on 161 of t he Code of
Crim nal Pr ocedure. After i nvestigation Chal i sgaon Pol i ce

Station submtted chargesheet against 4 accused persons naned
inthe first information report on 24.5.1997. The said case,
hereinafter referred to as the police case, is pending for

trial before Judicial Mugistrate, First Cass, Chalisgaon. In
regard to the sane incident which is the subject matter of the
trial in t he af oresai d Pol i ce case, a conpl ai nt
i mpl eadi ng the appel |l ant herein besides five other persons as
accused. Appel l ant figures as accused No.6 in the conpl aint
case and according to the allegation he conspired with other
accused in comm ssion of a crine. In this case, hereinafter
referred to as the conplaint case the Judicial Magistrate took

cogni zance of the offence and issued process by order dated 2nd

was filed

February, 1998 agai nst t he f our accused who wer e al r eady
char gesheet ed in t he police case and three ot her accused

i ncluding the appellant herein. By an order of the Bonbay Hi gh

Court dated 26th April, 1999 both the crimnal cases i.e. police

case and conplaint case were directed to be tried and deci ded

si mul t aneousl y. The Bonbay Hi gh Court further directed t he

Magi strate in sesin of the trial to conclude the trial within



stipulated tine.

3. The appel | ant filed an application bef ore
Magi strate in sesin of t he Police case
exam nation as witness, inter alia, contending that in view of

the Constitutional protection guaranteed under Article 20(3) of
t he Constitution of I ndia, he cannot be conpelled to be a

witness in the case as he hinself is an accused in relation to
the sane incident in the conplaint case. The | earned Magistrate
by its order dated 5th Septenber, 2000 all owed the application
and observed that the prosecution cannot exam ne the appell ant
as a witness in the Police case. The State of Maharashtra
aggri eved by t he af oresai d order filed Crim nal Revi si on
Application No.268 of 2000 before the Bonbay H gh Court which
by its order dated 27th April, 2001 allowed the application and
set aside the order of the |earned Magistrate, inter alia,
observing that no such bl anket protection can be given to the
appel l ant. Rel evant portion of the judgnent of the High Court
reads as foll ows:
"10. To sum up, wi tness Bal asaheb @ Ranesh Laxman

Deshrmukh is not an accused in CC NO 97/96 in spite of

accusations against himin the deposition of conplai nant

Charudatta (Esh. 142) and adm ssion of conpl ai nant dated

26.4.1996 (Exh.143) which are pieces of evidence rel evant

in C.C No.3/98, since he is not charged by the charge

franmed in that case. Therefore, even if he is conmpelled to

depose as a witness in C.C. No. 97/96 that can not be said

to be conpul sion to give evidence agai nst hinself.

Moreover, by virtue of proviso to Section 132 of I|ndian

Evi dence Act, he is protected from use of self

incrimnating statenments against him in any other

proceedi ng i ncluding C.C. No.3/98.

The bl anket protection granted by Magistrate vide his
order dated 5.9.2000 can do, therefore, be sustained."

4, M. MY. Deshnukh, |earned Counsel appearing on behal f of
the appell ant contends that the appellant being an accused in
the conpl ai nt case cannot be conpelled to give evidence agai nst

hinself in the Police case. It is pointed out that Article
20(3) of the Constitution contenplates that no person, accused

of any offence, shall be conpelled to be a wi tness agai nst

hi nsel f. It is enphasised that the appellant is not an accused

t he

obj ecting

| ear ned

hi s



in the Police case but in relation to the same incident in the

conpl aint case he figures as an accused and, therefore, he is

entitled to t he protection under Article 20(3) of t he
Constitution. In support of the subm ssion reliance has been

pl aced on a decision of this Court in the case of Ramanal

Bhogi | al Shah & Another vs. D.K. Guha & Others, (1973) 1 SCC

696, and our attention has been drawn to paragraph 22 of the

j udgnment which reads as foll ows:

"22. The Additional Solicitor-General says that the petitioner
had not been specifically naned as accused in the first

i nformati on report and, therefore, he is not entitled to the
protection under Article 20(3). W are unable to agree with him
in this respect. The petitioner was the General WManager of the
United Commercial Bank and it was alleged in the grounds of
arrest that the petitioner was in charge of, or was responsible
to the United Commercial Bank Ltd. for the conduct of the

busi ness of the said Bank, and that he failed to prove in
course of his statenents made under Section 19-F before Shri

D. K Guha, Deputy Director of Enforcenent t hat t he

contravention took place w thout his know edge or that he

exerci sed al | due diligence to prevent the aforesaid

contravention, as required under Section 23-C of the Exchange

Act . "

5. At t he first bl ush we wer e i nclined to accept this

submi ssion but on a deeper scrutiny we find no substance in it

and the decision relied on instead of supporting his case, goes

agai nst hi m Protection under Article 20(3) of t he
Constitution does not extend to any kind of evidence but only

to self-incrimnating statenents rel ating to t he char ges

br ought agai nst an accused. In order to bring the testinony of
an accused within the prohibition of constitutional protection

it nmust be of such character t hat by itself it tend to
incrimnate the accused. Appellant is not an accused in the

Police case and in fact a w tness, whose statement was recorded

under Article 161 of t he Crim nal Procedure Code, and
therefore, not entitled to a blanket protection. However, in
case of trial in the Police case answer to certain question if

tends to incrinmnate the appellant he can seek protection at

that stage. Wether answer to a question is incrimnating or

ot herwi se has to be considered at the tinme it is put. Reference

in this connection can be nmade to a decision of this Court in



the case of State of Bonmbay vs. Kathi Kalu Oghad, AR 1961 SC
1808, wherein it has been held as foll ows:

"I'n order that a testinobny by an accused person nay
be said to have been self-incrimnatory the conpul sion of
whi ch cones within the prohibition of the constitutiona
provision, it nmust be of such a character that by itself
it should have the tendency of incrimnating the accused,
if not also of actually doing so. In other words, it

shoul d be a statement which nakes the case against the
accused person at |east probable, considered by itself."

6. We are of the opinion that for invoking the constitutiona

ri ght under Article 20( 3) a formal accusation agai nst t he
person clainmng the protection nust exist. Sinply because the

appel | ant figures as t he accused in t he conpl ai nt case, a
bl anket protection as cl ai med by hi m cannot be gr ant ed.
Reference in this connection can be made to a decision of this

Court in the case of Raja Narayanlal Bansilal v. Maneck Phiroz

M stry and Another, AR 1961 SC 29, wherein it has been held as

fol | ows:
"The effect of this decision thus appears to be that one
of t he essenti al condi tions for i nvoki ng t he

constitutional guarantee enshrined in Article 20(3) is
that a formal accusation relating to the comm ssion of an
of fence, which would normally lead to his prosecution

must have been | evell ed against the party who is being
conpel l ed to give evidence against hinself; and this
conclusion, in our opinion, is fully consistent with the
two ot her decisions of this Court to which we have al ready
referred.

7. Referring to the decision of this Court in the case of
Ramanl al Bhogil al Shah (supra), relied on by the appellant, the
same in spite of supporting his case goes agai nst hi m which
woul d be evi dent from t he fol |l owi ng par agr aph of t he sai d
j udgnent :
"24. Although we hold that the petitioner is a person

accused of an offence within the neaning of Article 20(3),

the only protection that Article 20(3) gives to himis

that he cannot be conpelled to be a w tness agai nst

hinsel f. But this does not nmean that he need not give

i nformati on regarding matters which do not tend to

incrimnate him
8. M. Deshnukh, t hen cont ends t hat t he protection under

Article 20(3) goes beyond the conpl aint case but shall cover



t he Pol i ce case al so because appel | ant is an accused
relation to the same incident and the trial is pending in the

sai d case. Reliance has been placed on a decision of this Court

in the case of Nandini Satpathy vs. P.L. Dani & Another, (1978)

2 SCC 424, and our attention has been drawn to paragraph 57 of

the judgnent which reads as foll ows:

"57. We hold that Section 161 enables the police to
exam ne the accused during investigation. The prohibitive
sweep of Article 20(3) goes back to the stage of police
interrogation -- not, as contended, commrencing in court
only. In our judgment, the provisions of Article 20(3) and
Section 161(1) substantially cover the sane area, so far
as police investigations are concerned. The ban on self-
accusation and the right to si |l ence, whil e one
investigation or trial is under way, goes beyond that case
and protects the accused in regard to other offences
pendi ng or inminent, which nmay deter himfromvol untary
di sclosure of crinmnatory matter. W are di sposed to read
"conpel | ed testinmony" as evidence procured not nerely by
physi cal threats or violence but by psychic torture,

at nospheric pressure, environnental coerci on, tiring
interrogative prolixity, overbearing and intimdatory
nmet hods and the like -- not legal penalty for violation

So, the legal perils follow ng upon refusal to answer, or
answer truthfully, cannot be regarded as conpul sion wthin
the meaning of Article 20(3). The prospect of prosecution
may lead to |l egal tension in the exercise of a
constitutional right, but then, a stance of silence is
running a calculated risk. On the other hand, if there is
any node of pressure, subtle or crude, mental or physical
direct or indirect, but sufficiently substantial, applied
by the policeman for obtaining information froman accused
strongly suggestive of guilt, it becones "conpell ed
testinmony", violative of Article 20(3)."

We do not find any substance in this subm ssion of the
| ear ned Counsel and t he deci si on relied on is clearly

di sti ngui shabl e.

9. As observed earlier the appellant is not an accused in the

Police case and in fact a w tness whose statenment was recorded

during the course of investigation under Section 161 of the

Code of Crimnal Procedure. In the Police case he utnmost can be

asked to support the case of the prosecution but no question

intented to incrimnate himcan be asked and in case it is done

the protection under Article 20(3) of the Constitution shal

spring into action. What guestion shal | be put to this

appel I ant when he appears as a witness is a matter of guess and



on that basis he does not deserve the bl anket protection under

Article 20(3) of the Constitution. Even at the cost of the
repetition we may observe that in the Police case when he

appears and asked to answer question, the answer whereof tends

to incrimnate him he can refuse to answer the sane pl eadi ng

protection under Article 20(3) of the Constitution. In such
eventuality the Court would deci de the sane. Therefore, at
this stage the bl anket protection sought by the appellant is

not fit to be granted.

10. As regards the authority of this Court in the case of
Nandi ni Satpathy (supra) the sane has no bearing in the facts
and circunstances of this case. There the question was as to
whet her the protection under Article 20(3) of the Constitution
shal |l apply at the stage of Police interrogation and in answer
thereto this Court held that it shall go back to the stage of

Police interrogation and not in Court only.

11. As the trial is pending since long, the | earned Magistrate
in sesin of the trial shall nake endeavour to dispose of the
same expeditiously, preferably within a period of six nonths
fromthe date of receipt of a copy of this order

12. In the result, we do not find any nerit in the appeal and

it is dismssed accordingly with the observation aforesaid.

[ CHANDRAMAULI KR. PRASAD
NEW DELH
DECEMBER 7, 2010.



