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These appeal s are directed against the common judgnent
of the Division Bench of the Rajasthan H gh Court in a bunch
of wit petitions, which had been filed against the judgnent
and order of the Rajasthan Civil Services Appellate Tribuna
in a bunch of appeals. The perennial problemof inter se
seniority between the two sources has cropped up iin these
appeals, but the dispute in the present batch of cases is
between the direct recruits and the surplus persons who were
absorbed as Sales Tax Oficers in the Sal es Tax Departnent,
the absorption having been nmade under the Absorption of
Surplus Personnel Rules, 1969 (hereinafter referred to as
the Absorption Rules). The appellants are the direct
recruits to the post of Conmercial Tax |Inspector ~and the
recruitment to the said post is governed by a set of rules
franmed under the proviso to Article 309 of the Constitution
called the Rajasthan Commrerci al Taxes Subordinate Service
(CGeneral Branch) Rules, 1975 [hereinafter referred to  as
the Recruitnent Rules]. The private respondents herein had
been appointed to the Land and Buil di ng Tax Department and
they being found to be surplus personnel, they were absorbed

under the Co-operative Department and later  on, in_ the
Commer ci al Tax Departnment as Conmercial Tax |nspectors under
the provisions of the Absorption Rules. The inter se

seniority between the surplus enployee, who is “appointed
substantively to a pernmanent post in the service in which he

is absorbed and those who are in the parent department, is
required to be determ ned under Rule 15 of the Absorption
Rul es. Under the said rules, the |longer period of

continuous substantive service on the post conpared to the
post in which the absorption takes place is the criteria.
The private respondents being original appointees in the
Land and Buil di ng Tax Departnent, on their absorption in the
Sal es Tax Department under the Absorption Rules, for
determ nation of their seniority under Rule 15 of the said
Rul es, the question for consideration would be, whether the
post which they were holding in the Land and Buil ding Tax
Department are conparable to the post of Conmercial Tax
I nspector and if so, whether their appointnment to the post
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in the Land and Buil ding Tax Departnent fromthe inception
was substantive in nature or it becane substantive from any
later point of tinme and consequently what period of that
service could be counted for the purpose of determ ning the
inter se seniority in terns of Rule 15(1) of the Absorption
Rul es. The Land and Buil di ng Tax Departnent was created in
the year 1973 and pursuant to an advertisenent issued for
appoi ntnent of Trainee |Inspectors under the special schene
for providing enmpl oynent to educated unenpl oyed, the private
respondents were appointed on 17th of August, 1973 on a
fixed stipend of Rs.150/- per month. We.f. 1.3.1974, such
trainees were appointed on probation on the tenporary post
of Second Cl ass | nspector, on successful conpletion of their
training under the said Land and Buil ding Tax Departnent.
By order dated 4.5.1976, the State of Rajasthan substituted
the expression on probation by the word tenporary and as
such, the private respondents were appointed on tenporary
basis we.f. 1:3.1974. The appellants 1 to 4 having been
sel ected 'by the Rajasthan Public Service Conm ssion under
the Recruitnment Rules of 1975, were appointed as Comercia
Tax |Inspectors Gade Il on probation by order dated
19.12.1977. Appel lants® 5 to 10 had been selected by the
said Rajasthan Public Service Comm ssion under the Specia
Recruitment Rul es of 1976 and had been appointed to the post
of Commercial Tax/Inspector, Gade Il on 28.7.77. Al the
appel lants were nade permanent in the said post of
Conmercial Tax Oficer, Gade Il we.f. 1.3.80 by order
dated 5.5.1982. In the Urban Land and Building Tax
Department, the private respondents who had been appointed
tenmporarily, were made permanent w.e.f. 27.2.1981 by order
dated 1.9.1981, as 61 tenmporary posts in the said U ban Land
and Building Tax Departnent were nmade pernanent. w.e.f.
27.2.1981. By order dated 26.4.1982, t he private
respondents herein, were declared as surplus in the Land and
Buil ding Tax Departnent and their services from the post
under the said departnment, stood term nated. Sone of these
surplus enployees were absorbed in the Comercial Tax

Departnment as Conmercial Tax Inspectors Grade || by /order
dated 17.6.1982 and sone others were absorbed in the
Co-operative Departnent as |Inspectors Gade Il by order

dated 25.6.1982. Those, who had been absorbed in the
co-operative departnment, represented to the State CGovernnent
for their absorption in the Conmercial Tax Departnent and
the State of Rajasthan absorbed themin the Comrercial Tax
Departnment by four different orders, the sanme being order
dat ed 17.8.82, 20.1.83, 4.3.83 and 10.5. 1983. The
Associ ation of Commercial Tax I nspectors, submtted a
representation to the State CGover nient agai nst the
absorption of the enployees in their departnment, who had
already been absorbed in the Co-operative Departnent,
essentially, on the ground that no post of I|nspector @ being
avai l abl e, the absorption in the Co-operative department is
bad in |aw In the seniority list prepared by the
departrment in the cadre of Commercial Tax |Inspector Grade
I1, the appellants had all al ong been shown senior to the
absorbee- respondents, who had been absorbed under the
Absorption Rules, on being found surplus in their parent
department of Land and Building Tax Departnent. The fina

seniority list had been published by the State Governnent on
19. 5. 1993. The private respondents, who were originally
born in the Land and Buil ding Tax Departnent and had |ater
been absorbed in the Sal es Tax Departnent, approached the
Cvil Services Appellate Tribunal (hereinafter called the

Tribunal), assailing the aforesaid seniority list and the

position assigned to the present appellants in the said
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list. The Tribunal by its order dated 31.5.94, quashed the
seniority |list, prepared in 1987, 1990 and 1993. The
Tribunal, on interpreting the provisions of Rule 15(1) of
the Absorption Rules and | ooking to the appointnent orders
of the private respondents and their confirmation thereafter
in the Land and Buil ding Tax Departnent, cane to hold that
their appointment was substantive in nature, right fromthe
inception on 1.3.1974 and that being the position, their
services from 1.3.74 would count for the purpose of
seniority. The appellants assailed the legality of the
af oresaid order of the Tribunal by filing wit petitions and
those wit petitions having been dism ssed, the appellants
are before this Court. It nay be stated at this stage that
one Bhanwar Lal Ml akar, who was al so an enpl oyee under the
Land and Buil ding Tax Department, |like the present private
respondents herein and who had been absorbed in the Excise
Department under -the _self-sane Absorption Rules, had
approached the Hgh Court in Wit Petition No. 1477 of 1990
agai nst the order of the Rajasthan Civil Services Appellate
Tri bunal ' and had clained that his services in the Land and
Bui | di ng Tax Department w.e.f. ~March 01, 1974, nust be held
to be substantive in nature and as such should count for
the purpose of his seniority under Rule 15(1) of the
Absorption Rules. The H gh Court cane to the conclusion in
that case that as/the appointnment in the Land and Buil ding
Tax Departnent had been nmade after a regular selection by a
duly constituted Committee, though against a tenporary post,
till the post became permanent and the incunbent al so became
permanent thereafter, it nust be held that the  appointnment
was in a substantive capacity and as such, the services of
said Shri Ml akar w.e.f. 1.3.74 has to be counted for the
purpose of his seniority under Rule 15(1) of the Absorption
Rul es. The aforesai d decision was affirnmed by this Court by
di smissal of the special |eave petition against the  same.
In fact, in the present case, the Cvil Services Appellate
Tribunal, in setting aside the seniority list prepared by
the departnent, followed the earlier judgment of the High
Court in Ml akars case.

M. Raj eev Dhavan, the | earned senior counsel
appearing for the appellants, vehenmently contended that the
initial appointment of the private respondents in the Land
and Building Tax Department on 1.3.74, cannot, but be held
to be ad hoc appointnent, in terms of Rule 3A of the
Absorption Rules, and, therefore, the Tribunal and the High
Court conmmitted error in computing the period from 1.3.74
for determ nation of their seniority under Rule 15(1) of the
Absorption Rules, and thus the inpugned decision of the
Tribunal and the H gh Court must be set aside. M.  Dhavan
also further contended that the very absorption- of the
private respondents under the Absorption Rules, not ' having
been made in accordance wth the prescribed procedure
contained in Rule 7, the Tribunal and the Hi gh Court
conmitted serious error in determining the seniority of such
irregul ar absorbees under Rule 15(1) of the Absorption
Rul es. M. Dhavan also urged that in deciding the status
and character of the services which the surplus personne
were holding, prior to their absorption under the Absorption
Rul es, mnust get its colour fromthe nature of absorption
itself, 1in viewof indications nade in Rule 7 and adjudged
from this angle, the conclusion is irresistible that the
private respondents in the Land and Buil ding Tax Depart nent
were not holding any post on substantive basis and
consequently, any period prior to their being permanent on
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27.2.81, <could not have been counted for the purpose of
their seniority wunder the Absorption Rules. M. Dhavan
also finally urged that the very appointnment of these
private respondents in the Land and Buil di ng Tax Departnment,
not having been made under any Rules, but on the other hand
de hors the rules, such appointnment would not count for the
purpose of their seniority, even wunder the principles
enunciated by this Court in the Constitution Bench in the
Direct Recruit Case.

M. P.P. Rao, the | earned senior counsel, appearing
for the absorbed enpl oyees, on the other hand contended that
the nature and status of the post held by these respondents
in the Land and Building Tax Departmnent, has already been
deternmined in Mlakars case and that decision has reached
finality by dismissal of the special |eave petition against
the sane, and, consequently, the Tribunal and the H gh Court
were justified in holding that the appointnent of the
private ‘respondents w.e.f. 1.3.1974 was of a substantive
nature and as such, would count for the purpose of their
seniority under Rule 15(1) of the Absorption Rules. M.
Rao also submitted that ~these respondents having been
sel ected by a process of selection and havi ng been appoi nt ed
on being selected and, thereafter having been nade
permanent, there is no reason as to why their services with
effect fromthe date of their initial recruitment would not
count for the purpose of their seniority in the absorbed
cadre and both, in|law and equity, the seniority has to be
determ ned, taking the entire length of service into
account . M. Rao also urged that ~this Court has
consistently pronounced that where tenporary posts are
virtually long-lives, then officiating service in such posts

is for all practical purposes of seniority, as good as
service on a regular basis and this being the position, in
the case in hand, when the posts in the Land and Buil ding
Tax Departnent, itself had been nade pernmanent ‘and the

i ncunbents also have been confirmed, there would be no
rationale to exclude their services from the date of
appoi ntnent till the date of confirnmation for the purpose of
seniority and in terms of Rule 15(1), the said period
cannot, but be held to be substantive in nature and as such

the conclusion of the Tribunal and the H gh Court remains
unassai |l abl e.

In view of the rival submissions at the Bar, the
crucial question that requires consideration is what is
nmeani ng of the expression substantive service and whet her
the services of the private respondents under the Land and
Buil ding Tax Departnent from 1.3.1974, could be held to be
substantive service. There is no dispute that the very post
against which the private respondents were appoi nt ed
temporarily we.f. 1.3.1974, Dbecane permanent by order
dated 27.2.1981 and all these private respondents were al so
nmade permanent with effect fromthe very date, by order
dated 1.9.1981. Rule 15 of the Absorption Rules, for better
appreciation of the point in issue is extracted herein bel ow
i n extenso: -

15. Seniority.- (1) The seniority of a surplus
enpl oyee appoi nted substantively to a pernmanent post in the
service or cadre in which he is absorbed shall be detern ned
by the appointing authority concerned by placing him bel ow
the junior-nost pernmanent enpl oyee of the new service or
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department who has a | onger period of continuous substantive
service on the post conpared to the continuous substantive
service of the surplus enployee on equivalent or higher
post. The seniority of a surplus enployee who is absorbed
on a higher posts on officiating basis shall be determ ned
only in respect of his permanent post: [Provided that the
seniority of the surplus enpl oyee whose | ength of continuous
service in substantive or officiating capacity or in both
such capacities is lesser than the Iength of continuous
service in substantive or officiating capacity or in both
such capacities of the junior npst permanent enpl oyee of the
service or cadre of the New department in which such surplus
enpl oyee has been absorbed, shall be determ ned by placing
the surplus enployee i mediately bel ow the said junior-nopst
per manent enpl oyee in the service or cadre or the depart nent
in which the surplus enployee has been absorbed.] [Provided
further that inter-se seniority of the surplus enployees
absorbed in a departnent/service/cadre or unit wunder an
Appointing Authority and the enployees of the service/cadre
of the new department, for pronotion to higher post in the
service or cadre in which he has been absorbed shall be
det erm ned according to the date of continued officiation in
a class or category of post concerned or an equivalent or
hi gher post provided such officiation was not of the
fortuitous nature’ or ad hoc or an urgent tenmporary
appoi ntnent, notwithstanding their years of substantive
appointnent or date of confirmation or the length of
continuous substantive service in the different cadre post
or service.] (2)The seniority ~of a surplus enpl oyee
appointed to a new post in a tenporary or ad hoc capacity
shall, pending his appointnment on a substantive basis, be
determined in the followi ng manners: (a)ln'the case of a
surplus enployee appointed tenporarily to a new post his
seniority among the tenporary enployees hol ding same ' posts
in the service or cadre in which he is absorbed shall be
determned by placing himimediately belowthe tenporary
enpl oyee of the new service or cadre who has rendered a
| onger period of continuous tenporary service conpared to
the continuous tenporary service of the surplus enpl oyee on
same equival ent or higher post. (b)In the case of ~surplus
enpl oyee appointed on ad hoc basisin a new post his
seniority anong the ad hoc enpl oyee hol ding same posts in
the service or cadre in which he is absorbed shall be
determned by placing himimrediately below the ad hoc
enpl oyee of the new service or cadre, who has rendered a
| onger period of continuous service on an ad hoc basis
conpared to the continuous ad hoc service of the surplus
enpl oyee on sane, equivalent or higher post: Provided that
all substantive enployees in a cadre or service including
substantive surplus enpl oyees absorbed therein, shall rank
senior to tenporary enpl oyees appoi nted or absorbed under
these rules in such cadre or service and all such tenporary
enpl oyees shall rank senior to all ad hoc enployees
appointed or absorbed under these rules or otherwse.
[Provided further that the seniority of the enployee on a
post in a cadre or service including surplus enployees
absorbed therein and who were substantive on such posts on
or before 11th Decenber, 1969, shall be deternined according
to the provisions of the relevant Service Rules.] (3)The
seniority inter se of enployees declared surplus from a
service or cadre shall on their appointnent to new posts in
another service or cadre shall be the same as it existed in
the former service or cadre.

The private respondents having been absorbed as
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Commercial Tax Oficer Gade Il, their seniority in the
cadre of Comercial Tax Oficer Gade Il will have to be
determ ned on the basis of the aforesaid Rule 15(1). It is

also not disputed that the post which these private
respondents were holding under the Land and Building Tax
Department were equi val ent posts of the posts of Conmercia

Tax |Inspector Gade Il. The only question, therefore,

requires adjudication is whether these private respondents
were in continuous substantive service with effect from
1.3.1974 or they would be held in continuous substantive
service only after they were made permanent with effect from

27.2.1981. In the Service Jurisprudence a post could be
temporary or it could be permanent or it could be created
for a definite period to neet a definite contingency. |If an

i ncumbent is appointed after due process of selection either
to a tenporary post or a permanent post and such appoi nt nent
not being either stop-gap or fortuitous, could be held to be
on substantive ~basis. But if the post itself 1is created
only for a limted period to neet a particular contingency,
and appointnent thereto is nade not through any process of
sel ection  _but-on a stop-gap basis then such an appointnent
cannot be held to be on substantive basis. The expression
substantive basis is used. in the Service Jurisprudence in

contra-distinction with - ad hoc or purely stop-gap or
fortuitous. In Bal eshwar Dass & Ors. Etc. vs. State of
UP. & Os. (1981) 1 Suprene Court Reports 449, this Court
held that when a person holds a post for  an indefinite
peri od especially for ,long duration in contradistinction to
a person who holds it for a definite or tenporary period or
hol ds that on probation then it must be held that he held a
post in a substantive capacity. Further if an appoi ntnent
to the post is made by the proper authority after the person
concerned passes the prescribed test and if a probation
period has been prescribed therein, onconpletion of the
probation period his appointment is further approved then
also it can be said that he helda post in substantive

capacity. Thi s decision in Baleshwar Dass case (supra) was
followed by this Court in OP. Singhlas case (1985) 1
Supreme Court Reports, 351. It is also quite apparent in

Service Jurisprudence that there exists difference between a
substantive post as contra- distinguished from  tenporary
post and appoi ntnent of an incunbent to these posts could be
nmade either on substantive basis or on ad hoc or stop-gap
basi s. This being the legal position and in the case in
hand the initial appointnment to the post in the Land and
Buil ding Tax Departnent of the private respondents having
been made after subjecting the incunbent to prescribed test
and on being selected after initially naking their
appoi ntnents on probation and thereafter excluding the
expression probation fromthe terms of appointnent /and

continuing them against the tenmporarily created post till
the posts were nade pernmanent and then the incunbent. were
al so made permanent, it cannot but be held that 'these
private respondents had continuously held a post in the Land
and Building Tax Department on substantive basis whi ch post
is equivalent to the post of Commercial Tax |nspectors G ade
Il in which these private respondents were absorbed, and
consequently, for the purpose of determining the seniority
of the appellants who were direct recruits to the post of
Commercial Tax |Inspector Grade Il and the respondents who
had held an equivalent post in the Land and Building Tax
Departnment on substantive basis with effect from 1.3.1974
the continuous substantive service fromthat date will have
to be reckoned. 1In fact in Ml akars case, who was also a
temporary recruit in the Land and Buil ding Tax Departnent
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alongwith the private respondents the H gh Court has
recorded a finding that said Shri Ml akar was hol ding the
post in the Land and Buil ding Tax Departnent in substantive
capacity with effect from1st March, 1974, and the said
finding of the H gh Court was ultimately upheld by this
Court in dismssing these Special Leave Petitions against
the sane. In coming to the aforesaid conclusion the Hgh
Court had exam ned the substance of the nmatter, nanely, the
surroundi ng circunstances, the node and manner and the term
of appointnent and all other relevant factors. |In the case
in hand it is not disputed by Dr. Rajiv Dhawan, |earned
seni or counsel appearing for the direct recruits/appellants
that these private respondents had been appointed in the
Land and Building Tax Departnment after a regular selection
by a duly constituted committee. 1In the aforesaid prem ses,
we unhesintatingly come to the conclusion that t he
appoi ntnent of the respondent in the Land and Building Tax
Department. with  effect from 1.3.1974 was on substantive
basi s.

Dr. Rajiv Dhawan, no doubt, had raised the contention
that the absorption of these respondents had not been made
in accordance wth the procedure prescribed for in the
Absorption Rules, inasmuch as, no Absorption Conmittee had
been constituted by the State Governnment in accordance with
Rule 5 of the Absorption Rules, and the procedure prescribed
for absorption in Rule 7 had not been followed. |If these
were the facts then the direct recruits could have assail ed
the very absorption of the private respondents in the cadre
of Commercial Tax Oficer Grade |l but at no point of tine
the absorption of the private respondents had been assail ed
and what had been assailed is the determ nation of \inter se
seniority between the direct recruits-and such absorbed
enpl oyees. That apart, having scrutenised the naterials
avail able on record, nore particularly, the docunent dated
25. 6. 1982, i ssued by the Gover nirent of Raj ast han
Admi ni strative Departnent, indicating the absorption of the
surplus enployees as well as the docunent of the said
department dated 17.6.1982, for similar absorption wherein
it has been clearly indicated that he committee  concerned
has accepted the question of absorption —of the surplus
enpl oyees, we do not find any substance in the said
submi ssion of Dr. Rajiv Dhawan, the |earned seni or counse
appearing for the appellants.

Dr. Rajiv Dhawan had urged with vehenence that the
appoi ntnents of the respondents in the Land and Buil di ng Tax
Departnment would be ad hoc within the neaning of Rule 3 of

Absorption Rules. The said Rule is quoted hereinbelow in
ext enso:

Rule 3. Definitions.- In these rules, unless the
context otherw se requires;-- (a) Ad hoc appoi ntnent neans

tenmporary appoi ntnent nmde without sel ection of t he
candi date by any of the nethod of recruitnent provided under
the relevant service rules, or any orders of Governnent
where no service Rules exist and otherwise than on the
recormmendations of the Commission if the post is in its
pur vi ew. (b) Appointing Authority means the appointing

Authority as defined by the Service rule of the State
applicable to a particular post and where not so defined, as
defined or constituted by the Rajasthan Civil Services
(dassification, Control, and Appeal) Rules, 1958; (c)
Conmittee means the Absorption Committee constituted by
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the Gover nirent under rule 5 of these rul es; (d)
Conmi ssion neans the Rajasthan Public Service Conmi ssion
(e) Departmental Exam nation neans the departnenta
exam nation held under the provisions of the Rajasthan G vi
Servi ces (Departnental Exam nation) Rul es, 1959; (f)
Equated post neans a post declared by the Conmittee as
equat ed to the post held by the surplus per sonne
i medi ately before his being decl ared surpl us; (9)
Equi val ent post neans a post carrying an identical tine
scale of pay and involving simlar nature of duties and

responsi bilities; (h) CGover nirent and State nmeans
respectively, the CGovernment of Rajasthan and the State of
Raj ast han; (i) New post neans a post on which surplus

enpl oyee is appointed by absorption under these rules; (j)
Previ ous post neans a post held in permanent, officiating,
temporary or ad hoc capacity by a surplus enployee on the
date of his being decl ared- surpl us; (jj) Regularly
appoi nt.ed nmeans persons appoi nted on the recomendati ons of
the Commi'ssion if  the posts are inits purview and the
per sons appoi nted in accordance with the procedure |laid down
for recruitnment to the post or service, as the case nmay be,
but does not include an ad hoc or urgent tenmporary
appoi ntnent or officiating appointment which is subject to
review and revision by the Departnmental Pronption Commttee;
(k) Schedul e neans schedul e appended to these rules; (I)
Sur pl us Personnel or Surplus Enpl oyee '« neans t he
Covernment servant to whomthe Rajasthan Service Rule, 1951
apply and who are declared surplus by the Governnent or by
t he Appoi nti ng Authority, under directions of t he
CGover nrent , on their  being rendered surplus to the
requirenents of a particular department of the  Governnent
due to the reduction of posts or abolition of  offices
therein as neasures of econony or on adninistrative grounds
but in whose case the Governnent decides not to terminate
their services but to retain themin service by absorption
on other posts. Provided that the Conmittee, appointed
under the various Service Rules for adjudging suitability by
screening either as an exception to general nethods of
recruitment or as initial constitution of service, nay
ex-gratia reconmend, if any of the enployee with nore than
three years of service on a post for which he is to be
screened is not adjudged suitable and if thereafter has no
right to be appointed on a |ower post, for such | ower post
being offered to himby absorption and thereupon such an
enpl oyee shall be treated as Surplus Enployee  under the
provi sions of these rules and such person may be absorbed on
the lower post on the reconmendations of the  Conmittee
subject to the conditions laid down by it. (n)! Tenporary
appoi ntnent neans a tenporary appointnent nmde either
against a tenporary or permanent post other than an ad hoc
appoi nt nent . (n) Vacant post nmeans a post under the
CGovernment not held substantively by a Governnent Servant.
(o) Substantive Appointnent neans an appointment ' nade
under the provisions of these Rules to a substantive vacancy
after due selection by any of the nmethods of recruitnent
prescri bed under these Rules and includes an appoi nt nrent on
probation or as a probationer followed by confirmati on on
the conpletion of the probationary period. Note: - Due
Selection by any methods of recruitment prescribed under
these Rules wll include recruitnment either on initia
constitution of Service or in accordance with the provisions
of any Rul es pronul gated under proviso to Article 309 of the
Constitution of India except urgent tenporary appoi ntment.
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According to the learned counsel since there was no
rel evant Service Rules for recruitnment to the post under the
Land and Building Tax Department it has to be assumed that
such appoi ntment has been made wi thout any sel ection and, as
such the appointnent would attract the expression ad hoc
in Rule 3 (a) of the Absorption Rules. W are not persuaded
to accept this contention i nasmuch as the expression
service rules does not necessarily nean Rules franed by
the Governor in exercise of power under the proviso to
Article 309 of the Constitution. It is well settled that
the service condition including the node of recruitnment to a
service could be determined by a set of Administrative Order
in the absence of any statutory rule operative in the field.
Thi s being the position, and when the very advertisenent for
filling up of the post in the Land and Building Tax
Department is examined it would be apparent that the said
advertisenment indicated m nimum educational qualification,
the age of the applicant, the nunber of vacancies and the
node of  recruitment. It was further stipulated that the
sel ection of the candidates will be by the witten test in
CGeneral Knowl-edge, GCeneral English, General Hindi and
t hereafter t he i ntervi ew. In t he aforesai d cl ear
enunci ation of the nmode of recruitnent to the post by the
conpetent Executive Authority, the contention of Dr. Rajiv
Dhawan that the appointnents of the private respondents had
been nmde without any selection cannot be  accept ed. Dr.
Rajiv Dhawan alternatively argued that the second part of
the definition in Rule 3(a) would also be applicable to the
case in hand i nasnuch as though the tenporary appointment of
the private respondents to the Land and Building Tax
Departnent had been made by the order of the Governnent for
whi ch there was no service rules and —as such, the
appoi ntnent cannot be ad hoc. This subm ssion also ' cannot
be accepted on a true interpretation of the second part of
Rule 3(a). To attract the second part the conditions to be
fulfilled are (1) there does not exist any Service Rule for
the appointnent (2) the appointnent is made under the orders
of the government and (3) such appoi ntnent is nade ot herwi se
than on the recomendati on of the Commission if the post
cones wthin the purview of the Comrission. It is nobodys
case that the posts created under the special -schene to
whi ch the private respondents had been recruited in the Land
and Building Tax Departnent do cone within the purview of

the Service Comm ssion. In such a case if there is no
service rules appointment is mnmde by an order of the
government to the post then also it will not be an ad hoc

appointnent in terms of Rule 3(a) of the Absorption Rules.
But as we have already stated, expression Service Rule

cannot be given a restrictive neaning in the absence of the
definition of the said termand, therefore, it woul d include
within its sweep the necessary Government Order “providing
the nethod of recruitment. 1In the case in hand in view of
our conclusion, the Government Order did prescribe the
method of recruitnent it would be difficult for us to  hold
that there was no Rule existing providing the node  of

recruitnent. Consequently even the second part of the
definition of ad hoc appointnment contained in Rule 3 (a)
of the Absorption Rules to have no application. The

contention of Dr. Dhawan, therefore, cannot be sustai ned

The | ast submission of Dr. Dhawan that the status and
character of service which the surplus personnel like
private respondents were holding, prior to their absorption
must get its colour fromthe nature of absorption itself, as
indicated in Rule 7 equally does not appeal to us. Rule 7
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nerely provides the procedure for absorption of the surplus
per sonnel . After the constituted Absorption Commttee
allots surplus personnel to different departnents for
appoi ntnent, the appointing authority has to i ssue orders of
appoi ntnment of such personnel either on substantive or on
officiating or on temporary or on ad hoc basis as indicated
in Rule 7. This absorption in question or such orders of
appoi ntnent i ssued by the appointing authority under Rule 7
cannot have any bearing to decide as to what was the status
and nature of service these surplus personnel were holding
prior to being declared as surplus. For the purpose of Rule
15 what is necessary to be examned is the question as to
whet her the absorbed surplus enpl oyees were hol di ng the post
from where they are declared to be surplus on substantive
basis, and if so, fromwhat date. That question has to be
answered on the basis of relevant factors as already
di scussed, nanely nature of post, the nature of test or
sel ection held for filling up the post, the period of
durati on with which incunbent availed the post and all other
rel evant ‘materials. This being the position, we do not find
any substance with [ ast subm ssion of Dr. Rajiv Dhawan. In
t he af oresaid prem ses, these appeals fail and are
di smssed. There will be no order as to costs.




