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CRI M NAL APPEAL NQ(s). 905-906 OF 2004

MUNSH RAM & ORS. Appel I ant (s)

VERSUS

STATE OF HARYANA & ANR Respondent ( s)

(Wth office report )

Date: 30/03/2006 These Appeals were called on for hearing today.

CORAM :
HON BLE MR JUSTICE H K. SEMA

HON BLE DR JUSTI CE AR LAKSHVANAN

For Appellant(s)
B.S. Jain, Adv.
Aj ay Veer Singh, Adv.

Charu Wal i khanna, Adv.
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(Ms.) Vipin Gupta, Adv.

For Respondent (s)
M. Rajeev Gaur 'Nasee’', Adv.

M. T. V. Geor ge, Adv.



UPON hearing counsel the Court made the follow ng

ORDER

The appeals are partly allowed in respect of A2 and A-10 in
terns of

the signed order.

For the remai ni ng accused, the appeals are dismissed as infructuous.

( RAVI P. VERMA ) ( ANAND S| NGH
)
Court Master Court Ma
ster
[ Signed order is placed on the file]
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I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO. 905-906 OF 2004
Munshi Ram & O's. Appel | ants
Ver sus
State of Haryana & Anr. Respondent s

ORDER

Heard the parti es.

10 accused wer e convi cted by t he trial Court for of f ences under



Section 302 read with Section 149 and sentenced to Rl for life and a fine of

Rs. 4, 000/ - each in def aul t 6 nont hs RI . They wer e al so convi cted for

an

of fence under Section 148 and 323 | PC and sentenced to two years Rl and 6

months Rl respectively. On appeal being preferred before the High Court,

t he Hi gh Court set asi de t he convi ction of t he accused under Section

302/ 149. The H gh Court convicted A-10 Lal Chand and A-2 Des Raj under

Section 302/34 |PC. So far with regard to the remaini ng accused, the High

Court has nmintained the conviction under Section 148 and 323. By now,

they have already undergone the sentence awarded under Section 148 and

323. Thei r appeal s are i nfructuous and di smi ssed. Bef ore us, only t wo

appel l ants A-10 Lal Chand and A-2 Des Raj.

The prosecution rest its case on the two eye wi tnesses PW4 Bhaj an

Lal and PW 5 Prem Singh who wer e al so i njured Wi t nesses. Bot h eye

wi tnesses stated that A-10 Lal Chand and A-2 Des Raj gave a gandasa bl ow

on the head of deceased Wazir Chand and he fell down.

PW 6 Dr. J. S. G ewal exam ned t he deceased Wazir Chand and

found the following injuries on his body: -

1. A fresh | acer at ed wound of t he si ze 4 x 1 cm on

| eft pari et al regi on, antero posteri or direction deep upt o

bone. X-ray of the skull was advised.



2. Fresh | acerated wound 6 x 1-1/2 cmon mdline of

t he scal p on vertex, ant eri o- posteri or direction with fresh

bl eeding. X-ray of skull was advised.

3. A fresh r eddi sh cont usi on on back of chest,

running fromleft shoulder to right scapula. 1-1/2 x 2 cm x-

ray of left scapula was advi sed.

4, Two fresh cont usi ons 6 X 2 cm and 8 X 2 cm on

right shoulder, posterior aspect, reddi sh in col our. X-ray

of right shoulder and right scapul a was advi sed.

5. A fresh abrasion on left leg md 1/3rd nedially w x
1/2 cm
4

Counsel for t he appel l ant  cont ended t hat si nce t he i njury on t he
body of t he deceased f ound by t he doct or are | acerated wound on | eft
parietal region and on the middle of the scalp, they could not be caused by a
gandasa. According to the counsel for the appellant, if the injury is caused
by a gandasa it woul d have inflicted an i nci sed wound and not | acerate
wound. We are unable to countenance with this submi ssion of the counse

for the appellant. We have gone through the evidence of PW4 and PW5.



Both the witnesses stated that it is the appellant who dealt a gandasa bl ow on

the head of the deceased Wazir Chand. The two eye witnesses did not state

that the deceased was cut with a gandasa. Gandasa bl ow coul d be nmade from

the blunt side of the gandasa. W do not see any infirmties in the deposition

of PW4 and 5 and the nedical evidence. So far as gandasa bl ow nade by A-

10 Lal Chand and A-2 Des Raj are concerned, the testinony of PW4 and 5

are consi stent. Thi s st at ement is al so consi st ent with t he FI R
if

assuni ng t hat there appear ed somne i nconsi st ency bet ween t he ocul ar

evi dence and medi cal evi dence, t he evi dence of eye Wi t nesses cannot

rejected nerely because of medical evidence that injury mght be caused by

bl unt edge and not sharp edge of axe. (See Ranmal Samat & Ors. Vs. State of

Gujarat, AR 1993 SC 1676) .

In the present case, both PW4 and 5 are injured wtnesses. The

fact that they are both injured woul d show that they were present on the spot

and they receive injury in the same incident. Therefore, their presence at

the place of occurrence cannot be doubt ed.

It is, however, noticed that the accused party al so suffered as nmany

as 20 injuries though found to be sinple in the sane incident. W cannot

| oose sight of this fact that the injury sustained by both side is preceded by a

mar pit. In our view, therefore, in such a situation, the appellant could not

Even

be



have been convicted for an of fence under Section 302/34. The appell ant has

al so consistently taken the plea of right of private defence. Al t hough, one

could forman opinion that having regard to the nature of the injury, it could

be said that they have exceeded right of private defence. It could not be said

t hat t he act is done with t he know edge t hat is likely to cause deat
h

Consi dering these facts, we are of the view that ends of justice would be net

if the conviction of the appellant under Section 302/34 is converted to one

under Section 304 para 1 read with the aid of Section 34 of the |IPC It is

stated that the appellants were all along remained in the custody and by now

t hey have under gone about ei ght years in prison. In our Vi ew, t he ei
ght

years i mpri sonment is sufficient. The appel I ant s are, t her ef or e, convi cted

under Section 304 Para 1 read with Section 34 of the |IPC and sentenced to

t he i mpri sonment al ready undergone by them The appel I ant s are in jail.

They shall be released forthwith if they are not wanted in connection wth

any other case. The fined amount inposed by the trial Court and affirned

by Hi gh Court are not disturbed.

The appeals are partly allowed in the above terns.

( H K. SEMA)



New Del hi;
March 30, 2006. ( DR AR LAKSHVANAN )



