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S.B. Sin h a, J .

1.      Leave gran t e d.

2.      Inte r p r e t a t i o n   and/or applica t i o n of Section 26 of the

Ta mil Nadu High w a y s Act, 20 0 1 (he rei n a f t e r refe r r e d to for the

sa ke of brevi t y as ‘the said Act’ ) is in quest ion in this appeal. It

arises out of a judg m e n t and order dated 21. 3. 2 0 0 5 passed by a

Division Benc h of the High Cou r t of Ju dic a t u r e at Madra s in

Writ Petitio n No.6 8 2 0 of 20 0 5 and Wri t Appe al No.4 1 0 of 20 0 5 .
3.        The basic fact invol v e d in this ma t t e r is not in dispu t e.

On or abou t 13. 2. 1 9 9 8 The Gove r n m e n t of Ta mi l Nad u issue d a

Notifica t i o n     beari n g      GOMs     No.3 2     gra n t i n g    per m i s s i o n    
 for

inst al l a t i o n of sta t u t e s and erection of arche s. In ter m s thereof,

requi si t io n s, seeki n g for per mi s s i o n to put up of arche s and the

like, wer e sub mi t t e d to the Dist r ic t Collecto r, w h o, on receipt

thereof      was      requi r e d    to    get   repor t s     fro m      the     Division a l

Engi nee r     of the St a t e       High w a y s ,   Dist ri c t   Supe r i n t e n d e n t  
  of

Police etc. On receipt of such repor t s and on being sati sf ie d

there w i t h , the Dist r i c t Collecto r could ma k e reco m m e n d a t i o n s

so as to enable the Gove r n m e n t to gra n t or refu se to gran t the



requi si t e per mi s s i o n .

The Legisl a t u r e of the St a t e enacted the Ta mi l Nadu High w a y s

Act, 20 0 1 (T a m i l Nad u Act 34 of 20 0 2 ) (her ei n a f t e r refer r e d to

for the sa ke of brevi t y as ‘the Act’ )              wi t h a vie w to provi de for

decla r a t i o n of cert ai n high w a y s       to be the Sta t e High w a y s . It

came into force wi t h effect fro m 1.1 2. 2 0 0 2 .

In exercise of its po w e r s confe r r e d upon the Sta t e Gove r n m e n t

under Section 3 of the Act, it, on or abou t 16.1 2 . 2 0 0 3 , issued a

Notifica t i o n being GOMs No.2 5 0 decla ri n g some of the roads as

Sta t e High w a y s , Major Dist r ic t Roads and othe r Dist ri c t Roads.

The roads in quest ion in this appeal are Th u r a i y u r- Per a m b a l u r
Road and Thu r a i m a n g a l a m- Bungal o w               Road.          The y have been

classi fied as Major Dist r ic t Roads. Bot h the roads we r e decla r e d

to be high w a y s belongi n g to the Gove r n m e n t .

On or abou t 22. 1 0 . 2 0 0 4 ,          one Mr. Ravic h a n d r a n ,        Presi de n t   
 of

Ta mil Nadu Handloo m and Textile s Develop m e n t Corpo r a t i o n

(respo n de n t herei n ) requi si t io n e d the Pera m b a l u r Municipali t y

to issue a ‘No Objection                 Certi fic a t e’ for the purpo se of erecti n g

arches on the occasion of 57 th Birt h d a y Celeb r a t i o n s of the Chief

Ministe r      at    two     places        outside     the    boun da r y      line    of     
the

above m e n t i o n e d roads.         On or abou t 23.1 0 . 2 0 0 4 , the Exec u t i v e

Officer,       Per a m b a l u r     Municipali t y       issued        a    No      Objection

Certi f ica t e     to   const r u c t     the   arche s      as    per      the   above s a i
 d

requi si t io n on the conditio n tha t there wou l d be no hindr a n c e

to the tra f f ic.

On or abou t 24. 1 1 . 2 0 0 4 , the Municipal Council vide a resol u t i o n

dated 24.1 1 . 2 0 0 4 gran t e d its appro v a l for gra n t of No Objection

Certi f ica t e. The re a f t e r the requi si t io n and the appro v a l the reof

wer e placed before the Dist ri c t Collecto r, w h o, in ter m s of the

guideli nes issue d in GOMs No.3 2 called for repor t s fro m the

Division a l      Engi nee r       of High w a y s ,    Ari y a l u r   and    the    Dist r i
 c t



Supe r i n t e n d e n t of Police. The Division a l Engi n ee r, High w a y s on

20. 1 2 . 2 0 0 4 sent a repor t to the Dist ri c t Collecto r sta ti n g tha t

arches can be per mi t t e d to be put up at the said t w o places and
tha t put t i n g up of the arches wou l d not cause any hind r a n c e to

the traf fi c being outsi de the boun da r y line of the roads.                               
   It w a s

also sta t ed in the repor t tha t an unde r t a k i n g w a s obtain e d fro m

Mr. Ravi nc h a n d r a n tha t in case of expan si o n of roads, he wo u l d

remo v e       the      arche s.        On       or   abou t    14. 0 1 . 2 0 0 5 ,      the  
 Dist r ic t

Supe r i n t e n d e n t    of Police also sent his repor t                           reco m m
 e n d i n g

gran t of per m i s s i o n for const r u c t i o n of arche s.

On receipt of both the repor t s, the Dist r i c t Collecto r for w a r d e d

a propos a l to the Sec re t a r y to the Gove r n m e n t of Ta mi l Nad u,

Sta t e High w a y s reco m m e n d i n g for the requi r e d per m i s s i o n.

On or abou t             24. 1. 2 0 0 5 ,     the appella n t       - War d            Council
lor       of

Per a m b a l u r Municipali t y filed a w r i t petition being WP No.2 5 0 3

of 20 0 5 before the High Cou r t of Madra s pra yi n g, inte r alia, for

issua n ce         of a w r i t     of certio r a r i      quas h i n g     the above s a i d 
        No

Objection Cer ti fic a t e.           A lear ne d Single Ju dge of the High Cour t

dis mi s s e d the said w r i t petition by its judg m e n t and orde r dated

14. 2. 2 0 0 5 holding tha t the propose d const r u c t i o n s do not fall

wi t hi n the Natio n a l High w a y s limi t s.                   An intr a cour t appeal

being WA No.4 1 0 of 20 0 5 w a s prefe r r e d by the appella n t on

18. 2. 2 0 0 5 .

On or abou t 22. 2. 2 0 0 5 , the Secre t a r y to Gove r n m e n t of Ta mil

Nad u, Sta t e High w a y s                 Depa r t m e n t , ta k i n g into conside r a t i
 o n
the reco m m e n d a t i o n made by the Dist r ic t Collecto r and afte r

sati sf y i n g hi mse l f tha t the guideline s stipu l a t e d in GOMs No.3 2

have been complied wi t h gran t e d per mi s s i o n to const r u c t the

arches.

One Mr. N.G. Ka r u n a k a r a n , clai mi n g him se l f to be the Sec re t a r y



of the Dist r ic t    Cons u m e r   Council, Per a m b a l u r ,   filed a w r i t

petition being WP No.6 8 2 0 of 20 0 5 pra yi n g for issu a n c e of a w r i t

of ma n d a m u s   forbe a r i n g the respo n de n t s fro m put t i n g up of

per m a n e n t arche s.

The Division Bench of the High Cou r t by reason of the impu g n e d

judg m e n t dismi s s e d both the Wri t Appe al No.4 1 0 of 20 0 5 as well

as the Writ Petitio n No.6 8 2 0 of 20 0 5 .

4.        The appella n t s are, thu s, before us.

5.        Ass ai li n g the judg m e n t of the High Cou r t , Mr. T.L. V. Iyer,

lear ned senior coun sel appea r i n g on behal f of the appella n t ,

woul d urge tha t the High Cour t com m i t t e d a seriou s error in

holding     tha t   Section   26     of the   Act    does   not     deal   wi t h   a

per m a n e n t str u c t u r e and the sa me come s wi t h i n the pur v i e w of

GOMs No.3 2 .        Sub- section (1 ) of Section 26 of the Act being

clearl y applica ble, it w a s conte n de d, tha t no sanc tion could be

gran t e d by the Sta t e in ter m s of GOMs No.3 2 or othe r w i s e .             It

w a s fur t h e r m o r e urged tha t, in a case of this nat u r e, doct ri n e of
public trus t wou l d be applicab le.

6.         Lear n e d coun sel for the Municipa l Corpo r a t i o n has dra w n

our atten t i o n to a resol u t i o n dated 10. 6. 2 0 0 8                passe d by it in

ter m s w he r e o f the lands in questio n are sough t to be acqui re d.

7.         Lear n e d    coun sel        appea r i n g   on behal f       of the     Na tio n 
a l

High w a y s     conte n de d          tha t   a   projec t    of     ma k i n g   the      St
 a t e

High w a y or four lane road had been ta k e n up and the sa me has

been comple t e d.

8.         Lear n e d    coun sel        for   the Sta t e     High w a y s      adopte d     
  the

sub mi s s i o n of the lear ne d coun sel.

9.         Mr. C.S. Vaid h y a n a t h a n , lear ne d senior coun sel appea r i n g

on behalf of Respon de n t Nos. 1 and 6, on the othe r hand, wou l d

conten d:



      i)       Ass u m i n g tha t const r u c t i o n s of per m a n e n t str u c t u r e s

               wou l d     att r a c t    the provi si on s      of sub- section         (1 ) 
   of

               Section 26, the sa me deser v e s stric t const r u c t i o n and

               as per mi s s i o n        had been gran t e d          by the St a t e,       
  the

               const r u c t i o n s     made      by    way     of    arche s     canno t    
   be

               const r u e d to be an encroac h m e n t wi t h i n the mea ni n g

               of the provi sio n s of the said Act.

      ii.      If a liter a l mea n i ng to sub- section (1 ) of Section 26 is
               assign e d, no over- bridge can also be const r u c t e d for

               the pedest r i a n s nor any signboa r d can be put up for

               the benefi t of the public.              The const r u c t i o n s havi n g

               been made far a w a y fro m the tar road, the impu g n e d

               judg m e n t shoul d be upheld.

      iii.     Appella n t havi n g not challe nge d the validit y of the

               order     passe d     by    the    St a t e   Gove r n m e n t   gran t i n g

               per m i s s i o n to put up the arche s in the w r i t petition,

               this Cour t ma y not inte r f e r e the re w i t h in exercise of

               its jurisdic t io n unde r Ar t icle 13 6 of the Cons ti t u t i o n

               of India.

      iv.      The appella n t No.2 has w r o n gl y describe d him se l f as a

               me m b e r of the Dist r ic t Cons u m e r Cou ncil as the said

               Council has been wou n d up long bac k.

      v.       The appella n t s being belongi n g to the rival political

               par tie s, the w r i t petition s have been filed mala fide.

10.        The prea m b l e of the said Act reads as unde r:

               "An Act to provi de for the decla r a t i o n of cert ai n
               high w a y s to be Sta t e high w a y s , rest r ic t i o n of
               ribbon        develop m e n t       along     such     high w a y s ,
               preve n t i o n   and      re mo v a l      of   encroa c h m e n t
               the reon,        const r u c t i o n     main t e n a n c e    and
               develop m e n t      of      high w a y s ,     and       levy    of
               bette r m e n t cha rge s and for ma t t e r s connec te d
               the re w i t h or inciden t a l there t o. "
           Indisp u t a b l y , the said legisla t io n seek s to regul a t e the



roads in the St a t e othe r tha n the Nation a l high w a y s .                 It w a s

enacted wi t h a vie w to fix buildin g and cont r ol lines of such

roads, to decla re such roads as St a t e High w a y s , Major Dist r ic t

Roads and Village Roads, to preve n t any encroac h m e n t on such

Sta t e High w a y s , to acqui r e requi r e d lands for for m a t i o n and

develop m e n t         of the Sta t e High w a y s .      It w a s also conside r e d

necess a r y tha t the Sta t e High w a y s Au t h o r i t i e s are veste d wi t h

sta t u t o r y   po w e r s   to unde r t a k e   such mea s u r e s   in the public

interes t .

           Section 2( 8 ) of the said Act define s ‘encroa c h m e n t ’ to

mea n :

                  (8 ) "encro ac h m e n t " mea n s any una u t h o r i s e d
                  occupa t i o n of any high w a y or Land w h e r e the
                  const r u c t i o n of a high w a y is unde r t a k e n or
                  propose d to be unde r t a k e n or par t thereof, and
                  include s any una u t h o r i s e d--

                  (a)    erection of a buildin g or any othe r
                         str u c t u r e , balcon y, porch or projec tion on
                         or over or over h a n gi n g the high w a y s or
                         par t thereof; or

                  (b)    occupa t i o n of such high w a y of such land,
                         afte r the expir y of the period for w hic h
                         per m i s s i o n w a s gran t e d for any te mpo r a r y
                         use unde r this Act; or

                  (c)    excav a t i o n of emb a n k m e n t s of any sort
                         made or extende d on such high w a y s or par t
                         the reof or unde r n e a t h such high w a y or
                         par t thereof."
       Section 2(1 2 ) define s ‘high w a y ’ as unde r:

           "(1 2 ) "high w a y " mea n s any road, w a y or land
           w hi c h is decla re d to be a high w a y unde r section
           3 and include s--

           (a)   all land appu r t e n a n t         the re t o,    whether
                 dema r c a t e d or not;

           (b)   the slope, ber m, bur r o w pits, foot pat h s,
                 pave m e n t , w h e t h e r sur f a ce d or uns u r f a c e d;

           (c)   all       bridge s,      culve r t s ,       cause w a y s ,
                 car ri a ge w a y s or othe r str u c t u r e s built on
                 or across such road or w a y;

           (d)   the foot- w a y att ac h e d to any road, public
                 bridge or cause w a y;

           (e)   the drai n s att ac h e d to any such stree t,
                 public bridge or cause w a y and the land,
                 w h e t h e r covere d or not by any pave m e n t ,
                 var a n d a or othe r str u c t u r e , w h ic h lies on
                 eithe r side of the road w a y up to the
                 bound a r i e s    of the    adjace n t       prope r t y ,



                 whether         tha t prope r t y      is priv a t e    or
                 prope r t y      belongi n g    to       the     Cent r a l
                 Gove r n m e n t or any Sta t e Gove r n m e n t ; and

           (f)   all fences, trees, post s and bound a r i e s,
                 hecto m e t e r and kilo m e t e r stone s and othe r
                 high w a y accesso r ie s and ma te r i a l s stac k e d
                 on such road or public bridge or cause w a y ,

           but does not include a Na tio n a l High w a y
           decla r e d as such by or unde r the Nation a l
           High w a y s Act, 19 5 6 .

       The ter m ‘High w a y Au t h o r i t y ’ is defined unde r Section

2(1 3 ) of the said Act to mea n        the office r appoin t e d unde r sub-

section (2 ) of section 5 the reof.        Section 2(1 4 ) define s ‘high w a y
bound a r y ’     to mea n the high w a y s       bound a r y   as ma y be fixed

under section 8.

         Section 2(1 8 ) define s ‘middle of a high w a y ’ to mea n :

                (1 8 ) "middle of a high w a y " mea n s the poin t half
                w a y bet w e e n the bound a r i e s of the high w a y in
                relatio n to any high w a y for the impr o v e m e n t of
                w hi c h   plan s have been prepa r e d           by the
                High w a y s aut h o r i t y , the middle of the high w a y
                as propose d to be impr o v e d in accor da n c e wi t h
                the plan s or the point half w a y bet w e e n the
                bound a r i e s of the high w a y "

       In ter m s of Section 2( 1 9 ) , an ‘occupie r’ inclu de s :

                "(a ) any perso n w h o for the time being is
                      payin g or is liable to pay to the ow ne r rent
                      or any por tion of the ren t of the pre mi se s
                      in respec t of w hic h such ren t is paid or is
                      paya b le; or

                (b)    a ow ne r living in or othe r w i s e using his
                       pre mi se s; or

                (c)    a rent free tena n t; or

                (d)    a licensee in occupa t i o n of any pre mi s e s; or

                (e)    any perso n w h o is liable to pay to the
                       ow ne r da m a ge s for the use and occupa t i o n
                       of any pre mi se s. "

       Section 3 empo w e r s the Sta t e Gove r n m e n t to decla re any

road, w a y or line to be a high w a y and classi f y it as any of the

follo w i n g :

       (i)      A St a t e High w a y ;



        (ii)     A major dist ri c t road;

        (iii) Othe r dist ri c t road; or

        (iv)     A village road.

        on     the     reco m m e n d a t i o n s   made    by     the     stat e    High w a 
y

Aut h o r i t i e s.   Cha p t e r III of the Act provide s for the rest r ic t i o n

of ribbon develop m e n t .            The High w a y aut h o r i t y of any division

is empo w e r e d to issue a notifica t i o n in relatio n to any high w a y

or    any       area     in    tha t   division      where        the    const r u c t i o n  
 or

develop m e n t        of high w a y        is unde r t a k e n    or    propose d        to b
e

under t a k e n , fixing:

                 "(a )    the high w a y bound a r y , buildi ng line, or
                 cont r ol line; or

(b)     the high w a y bound a r y and the buildin g line; and

(c)     the buildi ng line and the cont r ol line."

        Section 9 provi de s for rest r i c t i o n on buildin g.

                 Chap t e r V of the said Act provide s for preve n t i o n of

        una u t h o r i ze d     occupa t i o n     of   and      encroac h m e n t       on  
  a

        High w a y      and re mo v a l of encroa c h m e n t            in the follo w i n g

        ter m s :

                 "2 6. Pre v e n t i o n of una u t h o r i z e d occupa t i o n of
                 high w a y .-- ( 1 ) No person shall occup y or
                 encroa c h on any high w a y wi t h i n the high w a y
                 bound a r i e s.
(2 ) Not w i t h s t a n d i n g any t h i n g contai n e d in sub-
section (1 ), the High w a y s aut h o r i t y ma y, wi t h
the concu r r e n c e of the Collecto r and wi t h due
rega r d to the safe t y and conve nie n ce of traf f ic
and subjec t to such conditio n s, and on pay m e n t
of such rent or othe r char ge s as ma y be
presc r i be d, gran t per m i s s i o n , of a tem po r a r y
nat u r e, to any perso n--

(a) to ma k e any tem po r a r y use of any high w a y
   in fron t of any buildi ng ow n e d or occupied by
   hi m     or      ma k e  a    tem po r a r y str u c t u r e
   over h a n gi n g the high w a y ; or

(b) to put up a tem po r a r y ow ni n g or tent,
   panda l or othe r      simil a r erection  or a
   te mpo r a r y  stall or scaff oldi n g  on any
   high w a y ; or



(c) to deposi t or cause to be deposi t e d buildi ng
   ma t e r i a l s, goods for sale or othe r article s on
   any high w a y for a specified period; or

(d) to ma k e a te mpo r a r y excav a t i o n on any
   high w a y for car r y i n g out any repai r s or
   impr o v e m e n t s to buildin g on lands adjoini n g
   such high w a y :

           Prov i de d tha t no such per m i s s i o n shall be
dee me d to be valid beyon d a period of one yea r,
unles s it is expre s sl y rene w e d by the High w a y s
aut h o r i t y .

(3 )      The per m i s s i o n gra n t e d unde r sub- section
(2 ) shall clearl y specif y the date upto w hi c h and
the purpo se for w h ic h the occupa t i o n of the
high w a y is aut h o r i s e d and the exact portio n of
the high w a y so per m i t t e d to be occupied, and
shall also be acco m p a n i e d by a plan or ske t c h of
tha t portio n of the high w a y .           A copy of such
per m i s s i o n shall be com m u n i c a t e d       to the
Collecto r for the purpo se of record.

(4 )       The     person    in w h o se    favou r  such
per m i s s i o n has been given shall produce the
per m i t for inspec tio n w h e n e v e r called upon to
do so by the High w a y s aut h o r i t y , or any officer
aut h o r i s e d by it in tha t behalf and shall, at the
    end of the period specified in the per m i t , vaca t e
    the portio n of the high w a y occupied by him,
    afte r resto r i n g it to the sa me sta t e as it
    origin a ll y stood before the occupa t i o n by hi m.

    (5 )       The High w a y s aut h o r i t y shall mai n t a i n a
    comple t e record of all such per m i s s i o n s gra n t e d,
    and shall also cause an inspec t ion to be made in
    ever y case at the expir a t i o n of the period upto
    w hi c h such occupa t i o n has been per m i t t e d, to
    ensu r e tha t the por tion of the high w a y has
    actu a l l y been vaca t e d.

    (6 )    The per m i s s i o n gra n t e d unde r sub- section
    (2 ) shall be in such for m and subjec t to such
    condi tio n s as ma y be presc r i be d."

Section 49 of the said Act provi de s for a penal t y, sta ti n g

    "4 9. Una u t h o r i s e d   occupa t i o n   of   high w a y .--
    Whoe v e r--

    (a)    occupie s or ma k e s any encroa c h m e n t on
           any high w a y      in cont r a v e n t i o n of the
           provi sio n s of section 26: or

    (b)    Fail s to compl y wi t h the notice ser ve d on
           hi m unde r clau se (ii) of sub- section (2 ) of
           section       28, shall  on   convic t ion,   be
           punis h a b l e--

           (i)    for the first offence wi t h fine w h ic h
                  ma y extend to t w o hun d r e d rupee s;
                  and

           (ii)   for any subse q u e n t offence in rela tion



                  to the sa me encroa c h m e n t , wi t h fine
                  w hi c h ma y extend to five hun d r e d
                  rupee s    plus   a fur t h e r   fine     not
                  exceeding fift y rupee s per day on
                  w hi c h   such    occupa t i o n   of     the
                  high w a y or encroac h m e n t contin u e s. "
11.        Sub- section          (1 )   of section        26 havi n g    been couche d        
   in

nega ti v e         langu a ge     mu s t     be    const r u e d   to   be   impe r a t i v e
   in

cha r a c t e r .     The ma n d a t o r y nat u r e of the said provi si on is also

eviden t fro m the penal provi sion s contai n e d in Section 49 of the

Act.

The High Cou r t,                ho w e v e r ,    in its impu g n e d    judg m e n t ,    up
on

ta ki n g into conside r a t i o n the provi sio n s of the Act as also the

Rules fra m e d the re u n d e r , opined:

                    "5 1.      Howe v e r , in the inst a n t case, neit h e r
                    per m i s s i o n is sough t for eithe r for put ti n g up a
                    str u c t u r e of te mpo r a r y nat u r e in any high w a y
                    or over h a n g i n g the high w a y nor per m i s s i o n is
                    sough t for a par tic u l a r period unde r For m ‘A’ or
                    any rate has been fixed unde r Rule 8. In othe r
                    wor d s, there are no provi sio n s unde r the Act or
                    the Rules fra m e d unde r the Act, to deal wi t h
                    sta t u e s or arche s, w hi c h are to be inst al led or
                    put up in the high w a y s , as a per m a n e n t
                    str u c t u r e .

                    52.       As a ma t t e r of fact, the petition e r N.G.
                    Ka r u n a k a r a n , in W.P. No.6 8 2 0 of 20 0 5 , him sel f,
                    in his pra y e r, wou l d see k for a ma n d a m u s ,
                    forbea r i n g             the      respon de n t s       fro m
                    per m i t t i n g/pu t t i n g up of per m a n e n t arche s at
                    the four road junc tion of Pera m b a l u r and the
                    three road junc tion of Th u r a i m a n g a l a m .         As
                    such, it is nobody’ s case tha t the put ti n g up of
                    arche s in the said t w o placed is eithe r of a
                    te mpo r a r y nat u r e or to ma k e any te mpo r a r y use
                    of any high w a y or ma k e a tem po r a r y str u c t u r e
                    over h a n gi n g the high w a y . "

                    53.   Since the const r u c t i o n of arche s sough t to
                    be put up is of a per m a n e n t nat u r e, we are of
                    the  vie w   tha t  G.O.Ms.         No.3 2 ,   High w a y s
               Depa r t m e n t , dated 13. 0 2 . 1 9 9 8 , alone wo u l d be
               applica ble, as it wou l d deal wi t h sta t u t e s and
               arche s exclusi v e l y . "

          The High Cou r t, ho w e v e r , noticed tha t per m i s s i o n had

been gra n t e d to put up arche s at both the places, giving the

specific mea s u r e m e n t , allo w i n g for put t i n g up middle pilla r s in

the middle of the roads findi ng tha t altho u g h put t i n g up of



arches wou l d not preve n t the free flo w of traf fi c but put ti n g up

of middle pilla r s in both the arche s wo u l d certai n l y cover the

middle space of tar road portio n in w hi c h even t the re ma y not

be free      flo w    of traf fi c    to pass     or repa s s.        It vie w   of the

afore m e n t i o n e d   findi ng,   it   issue d,   inter   alia,    the   follo w i n g

directio n :

               "5 7.     The r e f o r e, we direct the Gove r n m e n t to
               allo w the arche s to be put up at both the places
               wi t h o u t middle pilla r s, by giving sufficie n t
               stre n g t h to the eithe r side pilla r s, to have a grip
               over the arche s, over h a n g i n g the high w a y s . "

          The High Cou r t su m m e d up its judg m e n t as unde r :

               "(1 )      The pra y e r s sough t for in W.P. No.6 8 2 0 of
               20 0 5     and w. A.        No.4 1 0 of 20 0 5  are not
               sust a i n a b l e.

               (2 )    In vie w of G.O.Ms. No.2 5 0 , High w a y s
               (NH2 ), dated 16. 1 2 . 2 0 0 3 , decla ri n g the roads in
               questio n as High w a y s belongi n g to the Sta t e
               Gove r n m e n t , the provi si on s of Section s 18 0, 18 0-
               A, 18 1 and 18 2 of the Ta mil Nadu Dist ri c t
               Municipali t ie s Act, 19 2 0 , are not applica ble.
                   (3 )     The Ta mil Nad u High w a y s Act, 20 0 1 , is
                   not applica ble wi t h refe re n c e to the per mi s s i o n
                   for inst a ll a t i o n of arche s, in vie w of G.O.Ms.
                   No.3 2 , High w a y s Depa r t m e n t , dated 13.0 2 . 1 9 9 8 ,
                   w hi c h wou l d exclusi v e l y gove r n the sa me.

                   (4 )     Per m i s s i o n , gran t e d by the Sec re t a r y to
                   Gove r n m e n t        of     Ta mi l    Nadu,   High w a y s
                   Depa r t m e n t , on the basis of the reco m m e n d a t i o n
                   of the Division a l Engi n ee r of the said Division
                   and the Dist ri c t Collecto r, is perfec tl y valid.

                   (5 )    Sta t e Gove r n m e n t is directe d to allo w the
                   arche s to be put up of both the places wi t h o u t
                   middle pilla r s, by giving suf ficie n t stre n g t h to
                   the eithe r side pilla r s, to have a grip over the
                   arche s, over h a n g i n g the high w a y s , so tha t the
                   public use the entire por tion of the tar road, to
                   pass and repa s s. "

12.        We, wi t h          respec t,     are   not    in a position        to pers u a d e

our sel ve s to agree wi t h the opinion of the Hon’ble High Cou r t.

13.        Sub- section (1 ) of Section 26, as noticed herei n be f o r e, is

ma n d a t o r y      in cha r a c t e r .   Sub- section (2 ) of Section 26 is an

exception to Sub- section (1 ) of Section 26.



           The provi sio n s           of Section        26 wi t h   a vie w    to preve n t

una u t h o r i ze d occupa t i o n of high w a y or encroac h m e n t the reof

woul d, ho w e v e r , appl y to thir d par tie s and not to the High w a y

aut ho r i t i e s.     The po w e r to gran t per m i s s i o n for erecti n g any

arch or any othe r const r u c t i o n s stric tl y lies wi t h the High w a y

aut ho r i t y.

The Sta t e, afte r comi n g into force of the said Act, is denude d of
its po w e r in the ma t t e r of gran t of any per m i s s i o n.              The High

Cour t,    in our opinion, thu s, com m i t t e d              a ma ni fe s t      erro r    i
n

holding tha t the Sta t e wo u l d exercise its jurisdic t io n of in ter m s

of GOMs No.3 2 .

14.       Mr. Vaidy a n a t h a n wou l d conte n d tha t no encroac h m e n t

has been caused havi n g rega r d to the fact tha t the wid t h of the

road being 14 mete r s and the reco m m e n d a t i o n s                  havi n g been

given to const r u c t the arche s as men ti o n e d in the ske tc h ma p,

i.e. 9.2 5 mete r s a w a y fro m the Taa r Sal ai on both the sides and

the heigh t of the sa me shoul d not be less tha n 6.6 0 mete r s to be

suppo r t e d by a pilla r, the sa me wou l d not come wi t h i n the

pur vi e w of the ter m ‘encroa c h m e n t ’ as defined in the said Act.

The Sta t e in its orde r contai n e d in GOMs No. A 6/ 1 3 1 7 3 / 2 0 0 4

noticed      tha t    both     the     arche s     are    to    be    main t a i n e d       b
y

Per a m b a l u r Dist r ic t Kuz h a g a m .   It fur t h e r m o r e noticed tha t the

respon de n t     him se l f   has    given      an   unde r t a k i n g   tha t     if     an
y

hind r a n c e is caused to the conce r n e d Depa r t m e n t durin g the

cour se of the wide n i n g of the road, he shall be respo n s i b l e for

the remo v a l thereof.

15.       We wo u l d assu m e tha t havi n g rega r d to the defini tion of

encroa c h m e n t    as cont ai n e d     in Section       2(8 )    of the Act, any

const r u c t i o n made wi t h per m i s s i o n wou l d not come wi t h i n the
pur vi e w the reof.            We wou l d also assu m e tha t the provi sio n s of

Section 2(8 ), Section 8 and Section 26 of the Act are requi r e d to

be const r u e d har m o n i o u s l y . Notice ma y also be ta ke n of the fact



tha t    the    Sta t e     of Ta mi l       Nad u      had     gra n t e d     per m i s s i 
o n   for

erection of such arche s throu g h o u t the Sta t e. Suc h per m i s s i o n s,

inter    alia, are         being       gra n t e d    for   const r u c t i o n     of arche s
       in

honou r of its leader s or God or for depicti n g the na me of the

place.

16.      Before           us,    the     details       of    such         arche s      and/or 
      the

photog r a p h s thereof have also been produ ced. We, ho w e v e r , fail

to under s t a n d as to w h y the St a t e shall gran t per m i s s i o n to

erect such arche s at the inst a n c e of a priv a t e par t y.                         The St
a t e,

being     the     principa l       protec t o r        of the      righ t s     of its      ci
tizen s,

keepi ng in vie w the doctri n e of public tru s t as adu m b r a t e d by

this Cour t in a large nu m b e r of decision s, inclu di n g M.C. Mehta

v. Ka m a l Na t h & Ors. [(1 9 9 7 ) 1 SC C 38 8 ]; M.I. Builde r s Pvt. Ltd.

v.    Radhe y      Sh y a m       Sa h u     &       Ors.   [(1 9 9 9 )     6   SC C     46 4 
]     and

Intellect u a l s For u m , Tir u p a t h i v. Sta t e of A.p. & Ors. [2 0 0 6 (2 )

SC A L E 49 4 ], shoul d not have gran t e d such per mi s s i o n.                           
In any

event, wi t h the comin g into force of the said Act, GOMs 32 mu s t

be held to have been repeale d. The St a t e Gove r n m e n t , there f o r e,

had no jurisdic t io n to pass the order impu g n e d in the w r i t

applica t io n.
17.      In a public inte re s t litiga ti on of this nat u r e, it is not

necess a r y for the Cour t to abide by the stric t rules of pleadi n g s

and even if it is foun d tha t the petition e r s are busy bodies, the

cour t s w hi le disch a r g i n g the m, could proceed to deal wi t h the

public inter e s t litiga ti on suo mot u.

In Nir m a l Sing h Ka h lo n v. St a t e of Pun j a b & Ors. [(2 0 0 9 ) 1 SC C

44 1 ], this Cour t held :

             "The High Cour t w h ile enter t a i n i n g the w r i t
             petition for m e d a pri m a facie opinion as rega r d s
             the syste m a t i c com m i s s i o n of fra u d.         While
             dis mi s si n g the w r i t petition filed by the selected
             candida t e s, it initia t e d a suo mot u public
             inte re s t litiga ti o n. It w a s entitle d to do so. The



             nat u r e of jurisdic ti o n exercise d by the High
             Cou r t, as is well kno w n , in a priv a t e inte re s t
             litiga ti on and in a public intere s t litiga ti o n is
             diffe r e n t .      Whe re a s    in the     latte r      it is
             inquisi t o r i a l in nat u r e, in the for m e r it is
             adve r s a r i a l. In a public intere s t litiga ti o n, the
             cour t need not stric t l y follo w the ordin a r y
             proced u r e. It ma y not only appoin t com m i t t e e s
             but also issue direc tio n s upon the Sta t e fro m
             time to time.            (See India n Ban k v. God h a r a
             Nagri k Co o p . Cr e d it S o c i e t y Ltd. and Raju
             Ra m s i n g Vasa v e v. Mah e s h Deor a o Bhiv a p u r k a r )."

{See also India n Ban k v. Godh a r a Nagr i k Coope r a t i v e Credi t

Societ y Ltd. & An r. [(2 0 0 8 )        12 SC C 54 1 ] and Raju Ra m s i n g

Va s a v e v. Mahes h Deor ao Bhiv a p u r k a r       & Ors. [(2 0 0 8 )     9 SC C

54 ] }

18.      When questio n e d tha t even assu m i n g tha t encroac h m e n t
is not made on the sur f a ce of the buildin g line but ma y be in the

air in vie w of well settle d principle of la w tha t he w h o posse s s e s

the land posse s s e s also havi n g rega r d to the maxi m ced if i c a t u m

sol o sol o ced i; .             Our       atte n t i o n    was      dra w n        by     Mr
.

Vaidy a n a t h a n       to the       follo w i n g   pass a ge   fro m   Broo m’ s       Leg
al

Maxim:

                 "It ma y be noticed, in conclu sio n, tha t the
                 maxi m unde r conside r a t i o n does not apply in
                 favou r of local aut h o r i t i e s, in w h o m stree t s are
                 veste d by virt u e of the Public Healt h Act, 18 7 5 ,
                 Section 14 9, or any simil a r enact m e n t .             Suc h
                 enact m e n t s vest in the aut h o r i t y such prope r t y
                 only as is necess a r y for the cont r ol, protec tio n
                 and mai n t e n a n c e of the stree t s as high w a y s for
                 public use, and confe r no gener a l prop rie t a r y
                 righ t s in the air above or the grou n d belo w the
                 stree t s. [ Tunb r i d g e w e ll s v. Bair d [( 1 8 9 6 ) AC
                 43 4 ]. "

The Engli s h La w wi t h rega r d to the limi te d righ t veste d in the

local     aut h o r i t i e s   unde r    the    Public     Healt h   Act,      18 7 5    is n
ot

applica ble in India.             The aut h o r i t i e s acqui r e d the land in ter m s

of the provi sio n s of the Act. The roads vest in the aut h o r i t i e s in

ter m s    of the provi sio n s            of the Land Acqui si t i o n          Act or the

provi sio n s of the St a t e High w a y s Act or simil a r othe r sta t u t e s



free fro m all encu m b r a n c e s. It is just not a case w h e r e a limit e d

right is veste d by the Sta t e as a Local Au t h o r i t y .

Howe v e r , the re canno t be any doubt or dispu t e w h a t s o e v e r tha t
the aut ho r i t i e s in the inter e s t of gener a l public and pedest r i a n s

and other s, in par tic u l a r , ma y gran t per m i s s i o n to const r u c t

such buildin g s even if it be per m a n e n t in char a c t e r as it ma y

seem fit or car r y out such const r u c t i o n itself as it ma y see m

necess a r y . Wha t is, ho w e v e r , impo r t a n t      is public inte re s t           in

car r yi n g out such const r u c t i o n and not any priv a t e inte re s t or

interes t of a political par t y. The doct ri n e of good gove r n a n c e, in

our     opinion,    requi r e s   the    Gove r n m e n t   to    rise    above      their

political inte re s t and act only in public inter e s t and for wel f a r e

of its people.

19.      For the reaso n s afore m e n t i o n e d, the impu g n e d judg m e n t

canno t be sust a i n e d.   It is set aside accor di n gl y.        The appeal s are

allo w e d wi t h cost s paya ble by the Respon de n t Nos. 1 and 6.

Coun sel’ s   fee asse s se d     at Rs.5 0 , 0 0 0 /- (Ru pe e s    Fif t y   thou s a n d

only)

                                                          .............................J.
                                                      [S.B. Sin h a ]

                                                         .............................J.
                                                      [Deepa k Ver m a ]
Ne w Delhi;
Jul y 31 , 20 0 9
IT EM NO.1I                  COUR T NO.2                S E C T I O N XII
(Fo r J u d g m e n t )
          S U P R E ME C O U R T O F I N D IA
                      RE C O R D OF PRO C E E D I N G S

                              CI VI L AP P E A L NO. 49 7 2 OF 20 0 9
                            (A r i s i n g out of SL P ( C ) No. 95 7 6/ 2 0 0 5 )

A. ABDU L F A R O O K                                            Appell a n t ( s )
         VER SU S

MUNICI P A L COU N S E L , P E R A M B A L U R A N D OR S.                             Respo n
 d e n t ( s )

WITH
                              CI VI L AP P E A L NO. 49 7 3 OF 20 0 9
                            (A r i s i n g out of SL P ( C ) No. 95 7 7/ 2 0 0 5 )

Date: 31/0 7/ 2 0 0 9           This mat t e r w a s called on for prono u n c e m e n t
                                of J u d g m e n t today.



For Appell a n t ( s )          Mr. Jo h n Mathe w , A d v .

For Respo n d e n t ( s )       Ms. V. Mohan a, A d v .

                                Mr. T. Haris h Ku m a r , A d v .
                                Mr. Pra s a n t h , P.,A d v.
                                Mr. V. Vas u d e v a n , A d v .

                                Mr. S. Tha n a n j a y a n , A d v .

                                Mr. V.G. Prag a s a m , A d v .

                                Mr. G. Ra m a k r i s h n a Pra s a d , A d v .

                    Hon’ble         Mr.    J u s t i ce   S.B.    Sin h a      prono u n ce d 
   the
          judg me n t       of the Bench           comp r i s i n g    of His Lord s h i p    
   and
          Hon’ble Mr. J u s t i ce Deep a k Ver m a .
                   Delay condo ned. Leave gran t ed .
                   For the reaso n s men ti o n e d in the signed judg me n t , the
         imp u g n e d      judg m e n t   canno t        be sus t ai n e d,     it is set    
  aside
         accordi n gl y.       The appeal s are allo w e d wi t h costs paya bl e by
         the Respo n d e n t Nos. 1 and 6. Coun s el’s fee asses s ed at Rs.
         50,0 0 0/- (Ru p ee s Fif t y Tho u s a n d only).
(A. S . BISH T )                        (PU S H A P LA T A
BHA R D W A J ) COUR T MA S T E R                             COUR T
MA S T E R

       (Repo r t a b l e signed judg m e n t is placed on the file)


