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1. Leavegranted.
2. Interpretation and/orapplicatio n of Section 26 of the

Ta mil Nadu HighwaysAct,2001 (hereinafterreferredto for the
sa ke of brevi ty as ‘the said Act’) is in quest ion in this appeal. It

arises out of a judg m e nt and order dated 21. 3. 2 0 0 5 passed by a
Division Benc h of the High Courtof Judicatur e at Madra s in

Writ Petitio n No.6 8 2 0 of 20 0 5 and Writ Appe alNo.4100f2005.

3. The basic factinvolve dinthismatteris notindispute.
Onoraboutl13.2.1998The Governme ntof TamilNad uissued a

Notification bearing GOMs No0.32 granting permission
for

installationofstatutesand erection of arche s. In ter m s thereof,

requi sitions, seeki n g for per mi s sio nto put up of arche s and the

like, wer e sub mitte dtothe District Collecto r, w h 0, on receipt

thereof was required to get reports from the Divisional

Engineer ofthe State Highways, District Superintendent
of

Police etc. On receipt of such repor t s and on being sati sf ie d
therewith , the DistrictCollectorcouldmakerecommendations

S0 as to enable the Gove rn m e ntto grantor refu se to gran t the



requisitepermission.

The Legislature ofthe Stat e enacted the Ta mil Nadu Highway s
Act, 2001 (TamilNaduAct340f2002) (hereinafterreferredto
for the sa ke of brevity as ‘the Act’) wi t h a vie w to provi de for
declarationofcertainhighways tobethe State Highways. It

came into force with effectfrom 1.12.200 2.

In exercise of its pow ersconferreduponthe State Government
under Section 3 of the Act, it, on or about16.12.2 00 3, issued a
Notifica ti o n being GOMs No.2 5 0 decla ri n g some of the roads as
State Highway s, Major Dist r ic t Roads and othe r Dist ri ¢ t Roads.

The roads in quest ion in this appeal are Thuraiyur-Perambalur
Road and Thuraimangalam-Bungal ow Road. The y have been

classi fied as Major Dist r ic t Roads. Bot h the roads we r e declar e d

to be highway s belongingtothe Government.
Onorabout22.10.2004, one Mr. Ravichandran, President
of

Ta mil Nadu Handloo m and Textile s DevelopmentCorporation
(respondentherein)requisitionedthe PerambalurMunicipality

to issue a ‘No Objection Certi fic a t e’ for the purpo se of erectin g
arches on the occasion of 57 th Birth d ay Celebrati o n s of the Chief

Minister at two places outside the boundary Iline of
the

abovementionedroads. Onorabout23.10.2004,the Executive
Officer, Perambalur Municipality issued a No Objection

Certificate to construct the arches as per the abovesai
d

requi si tio n on the conditio n tha t there wou | d be no hindranc e

tothe traffic.

Onorabout24.11.2004, the Municipal Council vide aresolution
dated24.11.2004 grante dits appro v al for gra n t of No Objection
Certificate. There afterthe requisition and the appro v a | the reof
wer e placed before the Distri ct Collector, w h 0, in ter m s of the
guideli nes issue d in GOMs No.3 2 called for repor t s fro m the

Divisional Engineer of Hghways, Ariyalur and the Distri
ct



SuperintendentofPolice. The Divisional Engineer, Highway s on
20.12.2004 sentareporttothe DistrictCollectorstatingthat

arches can be per mitt e d to be put up at the said t w o places and
that puttin g up of the arches wou | d not cause any hindranceto

the traf fi ¢ being outsi de the boun da r y line of the roads.
ltwas

alsostatedinthereportthatanundertakingwasobtainedfrom
Mr. Ravinchandranthatin case of expan sio n of roads, hewould

remove the arche s. On or about 14.01.2005, the
District

Superintendent ofPolice also sent his repor t reco mm
ending

grantof permissionforconstructionofarches.

On receipt of both the repor t s, the DistrictCollectorforwarded

apropos altothe Secretarytothe Governme ntof Tamil Nad u,
StateHighwaysrecommendingfortherequiredpermission.

On or abou t 24.1.2005, theappellant -Ward Council
lor of

Peramb alurMunicipality filed a writ petition being WP No.250 3

of 20 0 5 before the High Cou r t of Madra s pra yi n g, inte r alia, for

issua n ce ofawrit ofcertiorari quashing theabovesaid
No
Objection Certificate. A lear ne d Single Ju dge of the High Cour t

dis mi s s e d the said w r i t petition by its judg m e n t and orde r dated

14. 2.2 0 0 5 holding tha t the propose d constru ction s do not fall

wi t hinthe NationalHighwayslimits. An intr a cour t appeal
being WA N0.4100f2005w as preferredbythe appellanton

18.2.2005.

Onorabout22.2.2005,the Secretaryto Governme ntof Tamil

Nad u, State Highways Department,takingintoconsiderati
t(r)]enreco mmendationmade by the District Collecto r and afte r

sati sfy in g himse | ftha t the guideline s stipulate din GOMs No.3 2

have been compliedwith granted permissiontoconstructthe

arches.

One Mr. N.G.Karunakaran,claiminghimselftobethe Secretary



of the District Consumer Council, Perambalur, filedawrit
petition being WP No.6 82 00f2005prayingforissuanceofawrit
ofmandamus forbearingtherespondentsfromputtingup of

permanentarches.

The Division Bench of the High Cou r t by reason of the impugned
judg m e ntdismis s e d both the Writ Appe al No.4 1 0 of 20 0 5 as well

as the Writ Petition No.6 8200f2005.

4, The appellant s are, thu s, before us.

5. Ass ai li n g the judg m e n t of the High Court, Mr. T.L. V. lyer,

lear ned senior coun sel appea rin g on behal f of the appellant,

woul d urge tha t the High Courtcommitte d a seriou s error in

holding that Section 26 ofthe Act does not deal with a
permanentstructureandthe samecomeswithinthepurview of
GOMs No.3 2. Sub- section (1) of Section 26 of the Act being

clearl y applica ble, it w a s conte n de d, tha t no sanc tion could be
grante d by the Stateinterms of GOMs No.32 orotherwise. It
wasfurthermoreurgedthat, in acase of thisnature, doctrin e of
public trus t wou | d be applicab le.

6. Lear n e d coun sel for the Municipa |l Corporationhasdrawn
ourattentiontoaresolutiondated10.6.2008 passe d by itin

term s w he r e o f the lands in questio n are sough t to be acqui re d.

7. Learned coun sel appearing onbehal f ofthe Nation
al

Highways contended that a project of making the St
ate

High w a y or four lane road had been ta k e n up and the sa me has

been comple t e d.

8. Learned coun sel for the State Highways adopted
the

sub mi s si o n of the lear ne d coun sel.

9. Mr.C.S.Vaidhyanathan,lear ne d senior coun sel appearing
on behalf of Respon de nt Nos. 1 and 6, on the othe r hand, wou | d

conten d:



i) Assumingthatconstructionsofpermanentstructures

would attract theprovisions of sub- section 1)
of

Section 26, the sa me deserv e s strictconstructionand

aspermission had beengrante d by the State,
the

constructions made by way of arches cannot
be

construedtobeanencroachmentwithinthemeaning
of the provi sio n s of the said Act.

i. Ifaliteral meaningto sub- section (1) of Section 26 is
assign e d, no over- bridge can also be constru ct e d for
the pedestrian s nor any signboa r d can be put up for
the benefi t of the public. The constructionshaving
been made far a w a y fro m the tar road, the impugned

judg m e nt shoul d be upheld.

iii. Appella nthavin g not challe nge d the validit y of the
order passed by the State Government granting
per missionto putup the arche sin the writ petition,
this Court may notinte rfer e the re with in exercise of
its jurisdic tio nunde r Ar ticle 13 6 of the Cons titution

of India.

iv. ~ The appellantNo.2 haswronglydescribedhimselfasa
me m b e r of the District Cons um e r Cou ncil as the said

Council has been wou n d up long bac k.

V. The appella n t s being belongi n g to the rival political

par tie s, the wr i t petition s have been filed mala fide.

10. The prea m b | e of the said Act reads as unde r:

"An Act to provi de for the declarationof certain
highwaystobe Statehighways,restriction of

ribbon development along such highways,
prevention and removal of encroachment
the reon, construction mantenance and

development of highways, and levy of
bettermentchargesandformattersconnected
therewithorincidentalthereto."

Indisputably, the said legislatio n seek s to regul at e the



roads in the St a t e othe r tha n the Nation al highways. ltwas
enacted wi t h a vie w to fix buildin g and cont r ol lines of such

roads, to decla re such roads as State Highways, Major District

Roads and Village Roads, to preve n t any encroac h m e nt on such

State Highways,toacquirerequiredlands forformationand
development ofthe State Highways. Itwasalsoconsidered
necessarythatthe State HighwaysAuthoritiesarevestedwith
statutory powers toundertake suchmeasures inthe public

interes t.

Section 2( 8 ) of the said Act define s ‘encroachment’to
mean:

(8)"encroachment"meansanyunauthorised
occupationofanyhighwayorLandwhere the
constructionofahighwayisundertakenor
propose d to be unde rta k e n or par t thereof, and
include sanyunauthorised--

(a) erection of a buildin g or any othe r
structure, balcony, porch or projec tion on
or over or over hangingthe highwaysor
par t thereof; or

(b) occupationofsuchhighway of such land,
afte r the expir y of the period for w hic h
permissionwasgrantedforanytemporary
use unde r this Act; or

(c) excavationofembankmentsofany sort
made or extende d on such highw ay s or part
the reof orunde rne ath such highway or
par t thereof."

Section 2(1 2 ) define s *highway ' as unde r:

"(22)"highway"meansanyroad, way or land
w hi ¢ his decla re d to be a high w a y unde r section
3 and include s--

(@) alllandappurtenant thereto, whether
demarcatedornot;

(b) the slope, ber m, bur r o w pits, foot pat h s,
pavement,whethersurfacedorunsurfaced;

(c) all bridges, culverts, causeways,
carriagewaysorotherstructuresbuilton
or across such road or w a y;

(d) the foot- way att ac h e d to any road, public
bridge or cause w a y;

(e) the drain s att ac h e d to any such stree t,
public bridge or cause w a y and the land,
whethercoveredornotbyanypavement,
varandaorotherstructure,whichlieson
eithe r side of the road w a y up to the
boundaries ofthe adjacent property,



whether thatproperty isprivate or
property belonging to the Central
Governmentorany State Government; and

(f) all fences, trees, posts and bound aries,
hecto meterandkilometerstone s and othe r
highw ay accessoriesandmaterialsstacked
on such road or public bridge or causew ay,

but does not include a NationalHighway

decla r e d as such by or unde r the Nation a |
HighwaysAct, 1956.

Theterm ‘HighwayAuthority’is defined unde r Section
2(1 3) of the said Actto mea n the office r appoin t e d unde r sub-

section (2 ) of section 5 the reof. Section 2(1 4 ) define s ‘highw ay
boundary’ tomeanthehighways boundary as may be fixed

under section 8.

Section 2(1 8 ) define s ‘middle of a highway’'tomean:

(1 8) "middle of a high w ay " mea n s the poin t half
waybetweentheboundariesofthe highwayin
relatio n to any high w a y for the impr ove m e nt of
w hich plans have been prepared by the
Highwaysauthority, the middle of the highway
as propose dto beimprovedinaccordancewith
the plan s or the point half w a'y bet w e e n the

bound arie s ofthe highway"

Inter m s of Section 2(19), an ‘occupie r'inclu de s :

“(a) any perso n w h o for the time being is
payin g or is liable to pay to the ow ne r rent
or any por tion of the ren t of the pre mi se s
in respec t of w hic h such ren tis paid or is
paya b le; or

(b) aownerliving in or othe r wis e using his
pre mi se s; or

(c) arentfreetenant; or
(d) alicensee inoccupationofanypremises;or
(e) any personw hois liable to pay to the

ow ne r da m a ge s for the use and occupation
ofany pre mises."

Section 3 empo w e r s the State Gove r n m e ntto decla re any
road, w ay or line to be a highw ay and classi f y it as any of the
folowing:

(i) AStateHighway;



(i) A majordistrictroad;
(iif) Othe r dist ri ¢ t road; or

(iv)  Avillage road.

on the recommendations made by the state Highwa
y

Authorities. Chapterlllofthe Act provide s for the restriction
of ribbon development. The Highwayauthority of any division
isempo w e r e dtoissue a notifica ti o nin relatio n to any highway

or any area in that division where the construction
or

development of highway isundertaken or proposed tob
e

undertak e n, fixing:

"(a) the highwayboundary, building line, or
contr ol line; or

(b) the highw ay bound ary and the buildin g line; and

(c) the buildi ng line and the cont r ol line."

Section 9 provi de s forrestriction on buildin g.

Chap t e r V of the said Act provide s for preve nti o n of

unauthorized occupation of and encroachment on

Highway andremovalofencroachment in the following

terms:

"26.Preventionofunauthorizedoccupation of
highway .-- (1) No person shall occup y or
encroa c hon any highwaywithinthe highway
boundaries.

(2)Notwithstandinganythingcontainedinsub-

section (1), the Highwaysauthoritymay,with

the concu rr e n ¢ e of the Collecto r and wi t h due

rega r d to the safe t y and conve nie n ce of traf f ic

and subjec t to such condition s, and on pay ment

of such rent or othe r char ge s as ma y be

prescribed,grantpermission,ofatemporary

nat ur e, to any perso n--

(a)tomakeanytemporaryuse ofany highway
in fron t of any buildi ng ow n e d or occupied by

him or make a temporarystructure
overhangingthe highway;or

(b) to putupatemporaryowningortent,
panda | or other  simil ar erection ora
te mporary stall or scaff oldin g on any
highway;or



(c) to deposi t or cause to be deposit e d buildi ng
materials, goods for sale or othe r article s on
any high w a y for a specified period; or

(dtomakeatemporaryexcavationonany
highw ay for carryingoutanyrepairsor
improvementsto buildin g on lands adjoinin g
such highway:

Provide dthatnosuch permissionshall be
dee me d to be valid beyon d a period of one yearr,
unles sitis expre s sly rene w e d by the Highways
authority.

(3) Thepermissiongrantedunder sub-section
(2) shall clearl y specif y the date upto w hi ¢ h and

the purpo se for w h ic h the occupa ti o n of the
highwayisauthorisedand the exact portio n of

the highwaysopermitte dto be occupied, and

shall also be accompaniedhbyaplan or sketc h of
tha t portio n of the highw ay . A copy of such
permissionshallbecommunicated to the
Collecto r for the purpo se of record.

4) The person inwhose favour such
per mission has been given shall produce the
per mitforinspectionwhenevercalled upon to
do so by the Highwaysauthority, orany officer
authorisedbyitinthatbehalf and shall, at the
end of the period specified in the permit, vacate
the portio n of the high w a y occupied by him,
afterrestoringittothe samestateasit
origin a Il y stood before the occupatio n by hi m.

5) The Highwaysauthorityshallmaintaina
comple te record of all suchpermissionsgranted,
and shall also cause an inspec t ion to be made in

ever y case at the expir ati o n of the period upto

w hi ¢ h such occupationhashbeenpermitted,to
ensu r e tha t the por tion of the high w a 'y has
actuallybeenvacated.

(6) Thepermissiongrantedunder sub-section
(2) shall be in such for m and subjec t to such
conditionsasmay be prescribed."

Section 49 of the said Act provi de s for a penal ty, stating

"49.Unauthorised occupation of highway .-
Whoe v e r--

(@) occupiesormakesanyencroachmenton
any highway incontraventionofthe
provi sio n s of section 26: or

(b) Fail sto comply wit h the notice ser ve d on
hi m unde r clau se (i) of sub- section (2 ) of
section 28, shall on conviction, be
punishable--

(i) for the first offence wit h finew hic h
may extendtotw o hundredrupees;
and

(i) for any subse q u e n t offence in rela tion



tothe sameencroachment, with fine
w hichmayextendtofive hundred
rupees plus afurther fine not
exceeding fift y rupee s per day on

which such occupation of the
highwayorencroachmentcontinues."

11. Sub- section (1) of section 26 having been couche d

in

negative
in

language must be construed to be imperative

character. Themandatorynatur e of the said provi si on is also

eviden t fro m the penal provi sion s contai n e d in Section 49 of the

Act.

The High Cou r t, however, initsimpugned judgment,

on

ta ki n g into conside r a ti o n the provi sio n s of the Act as also the

Rulesframedthereunder, opined:

"51. However,intheinstantcase, neither
permissionissoughtforeitherforputtingupa
structureoftemporarynatureinanyhighway
oroverhangingthehighwaynorpermissionis
sough t for a par tic u | a r period unde r For m ‘A’ or
any rate has been fixed unde r Rule 8. In othe r

wor d s, there are no provi sio n s unde r the Act or

the Rules fra m e d unde r the Act, to deal wit h
statue sorarche s, which areto beinst al led or
putupinthe highways,asapermanent
structure.

52. As amatte rof fact, the petition e r N.G.
Karunakaran,inW.P.No.68200f2005, him self,
inhisprayer,wouldseekforamandamus,
forbearing the respondents from
permitting/puttingupofpermanentarches at
the four road junc tion of Peram b alurand the

three road junc tionof Thuraimangalam. As
such, it is nobody’ s case tha t the put ti n g up of
arche s in the said t w o placed is eithe r of a
temporarynatureortomakeanytemporary use
ofany highwayormakeatemporarystructure
overhangingthe highway."

53. Since the constructionofarche s soughtto
be putupisofapermanentnature, we are of
the view that G.O.Ms. No.32, Highways

Department,dated13.02.1998, alonewould be
applica ble, as itwou ld dealwith statute s and
arche sexclusively."

The High Court,however, noticedthatpermissionhad

been grante dto put up arche s at both the places, giving the

specific measurement, allowingforputtingupmiddle pillarsin

the middle of the roads findi ng tha t altho u g h puttin g up of

up



arches wou | d not preve n t the free flo w of traf fi ¢ but put tin g up

of middle pilla r s in both the arche s wo u | d certai n | y cover the

middle space of tar road portio n in w hi ¢ h even t the re ma y not

be free flow oftraffic topass orrepass. It view of the
aforementioned finding, it issued, inter alia, the following

direction :

"57. Therefore, wedirectthe Governmentto
allo w the arche s to be put up at both the places

wi t h o utmiddle pilla r s, by giving sufficie n t

stre n g t h to the eithe r side pillar s, to have a grip
over the arche s,overhangingthe highways."

The HighCourtsummedupitsjudgmentasunder:

"(1) Theprayerssoughtforin W.P. No.6 8 2 0 of
2005 andw.A. No.4100f2005 are not
sustainable.

(2) Inviewof G.O.Ms.No.250,Highways
(NH2 ), dated 16.1 2.2 00 3, declari n g the roads in
guestio n as High w ay s belongi n g to the State
Governme nt, the provi si on s of Section s 18 0, 18 0-
A, 18 1 and 18 2 of the Ta mil Nadu Dist ri c t
Municipali t ie s Act, 19 2 0, are not applica ble.
(3) The TamilNaduHighwaysAct, 2001, is
not applica ble with referencetothe permission
forinstallatio n of arche s, in vie w of G.O.Ms.
No.32,HighwaysDepartment,dated13.02.1998,
w hi c hwou | d exclusi v e | y gove r n the sa me.

(4) Permission,grantedbythe Secretaryto
Government of Tamil Nadu, Highways
Department, onthe basis oftherecommendation
of the Division a | Engi n ee r of the said Division

and the Distri c t Collecto r, is perfec tl y valid.

(5) State Governmentisdirecte dto allow the
arche s to be put up of both the placeswithout
middle pilla r s, by giving suf ficientstrengthto

the eithe r side pilla r s, to have a grip over the

arche s,overhangingthehighways, sothatthe

public use the entire por tion of the tar road, to
pass and repass. "

12. We, with respect, are not ina position topersuade

our sel ve s to agree wi t h the opinion of the Hon’ble High Cou r t.

13. Sub- section (1) of Section 26, as noticed hereinbe fore, is
mandatory incharacter. Sub-section (2) of Section 26 is an

exception to Sub- section (1) of Section 26.



The provision s of Section 26 with aview toprevent
unauthorizedoccupationof highway orencroac hm e ntthe reof
woul d, how e v er, apply to thir d par tie s and not to the Highw a 'y
authorities. Thepowertograntpermission forerectingany
arch or any othe rconstructionsstrictlylieswiththe Hghway

authority.

The Sta t e, afte r comi n g into force of the said Act, is denude d of

itspowerinthematterofgrantofany permission. The High
Court, inouropinion,thus,committed amanifest error i
n

holding tha t the Stat e wo u | d exercise its jurisdic tio n of in term s

of GOMs No.3 2.

14. Mr. Vaidyanathanwouldcontendthatnoencroachment

has been caused havi n g rega r d to the fact tha t the wid t h of the

road being 14 metersandtherecommendations havi n g been
given to const r u c t the arche s as menti o n e d in the ske tc h ma p,
i.,e.9.25metersaway fro mthe Taa r Sal ai on both the sides and

the heigh t of the sa me shoul d not be less tha n 6.6 0 mete r s to be

suppo rt e d by a pilla r, the sa me wou | d not come wit hin the

pur vi e w of the ter m ‘encroac h m e nt’as defined in the said Act.

The Stateinits ordercontainedin GOMsNo.A6/13173/2004

noticed that both the arches are to be maintained b
y

PerambalurDistrictKuzhagam. Itfurthermore noticed thatthe

respondent himself has given an undertaking that if an
y

hindran c eis caused to the concerne d Departm e ntdurin g the
cour se of the wide n i n g of the road, he shall be responsible for

the remo v a | thereof.

15. We wo u | d assu m e tha t havi n g rega r d to the defini tion of
encroachment ascontained in Section 2(8) of the Act, any

constructionmadewithpermissionwouldnotcomewithinthe
pur vi e w the reof. We wou | d also assu m e tha t the provi sio n s of

Section 2(8 ), Section 8 and Section 26 of the Act are requir e d to

beconstruedharmoniously. Notice may also be ta ke n of the fact



that the State of Tamil Nadu had granted permissi
on for

erection of such arche sthroughoutthe State. Suchpermissions,

inter alia, are being granted for construction ofarches
in

honou r of its leader s or God or for depicti n g the na me of the

place.

16.  Before us, the details of such arches  and/or
the

photog r a p h s thereof have also been produ ced. We, how e v e r, fail

tounderstandastowhythe Stateshallgrantpermissionto

erect such arche s attheinstanceofaprivate party. The St
ate,

being the principal protector ofthe rights ofits ci

tizen s,

keepi ng in vie w the doctri n e of publictrustasadumbrated by
this Cour tin a large nu m b e r of decision s, inclu di n g M.C. Mehta
v.KamalNath&Ors.[(1997)1SCC 388]; M.l. Builde r s Pvt. Ltd.

v. Radhey Shyam Sahu & Ors. [(1999) 6 SCC 464
] and

IntellectualsForum,Tirupathiv.State of Ap.&Ors.[2006 (2)

SC ALE49 4], shoul d not have grant e d such permission.
In any

event, wi t h the comin g into force of the said Act, GOMs 32 mu st
be held to have been repeale d. The State Government, therefore,
had no jurisdic tio n to pass the orderimpugnedinthewrit

applicatio n.
17. In a public inte re s t litiga ti on of this nat u r e, it is not

necess ary for the Cour t to abide by the stric t rules of pleading s
and even if it is foun d tha t the petition e r s are busy bodies, the
courtsw hiledischargingthem, could proceed to deal wit h the

public inter e s t litiga ti on suo mot u.

INNirmalSinghKahlonv.StateofPunjab&O0Ors.[(2009)1SCC

44 11, this Cour t held :

"The High Courtwhileentertainingthewrit
petition for m e d a pri m a facie opinion asregards
the systematiccommissionoffraud. While
dis mi s si n g the wr i t petition filed by the selected
candidate s, itinitiat e d a suo mot u public

inte re s tlitiga tio n. It w a s entitle d to do so. The



nat u r e of jurisdic ti o n exercise d by the High
Court,asiswellknown,inaprivateinterest
litiga ti on and in a public intere s t litiga tio n is
different. Whereas inthe latter itis
inquisitorialinnature,intheformeritis
adversarial. Inapublicintere s tlitiga ti o n, the
cour t need not stric t 1 y follo w the ordina ry
procedure. ltmaynotonly appointcommittees
but also issue direc tio n s upon the State from

time to time. (SeeIndianBankv.Godhara
Nagrik Coop.CreditSocietyLtd. and Raju
RamsingVasavev.MaheshDeoraoBhivapurkar)."

{See also Indian Ban kv. Godh araNagrik Cooperative Credit
Society Ltd. & Anr.[(2008) 12SCC541]JandRajuRamsing
Vasavev. Mahes h Deorao Bhivapurkar &Ors.[(2008) 9SCC
541}
18. When questionedthatevenassumingthatencroachment
is not made on the sur f a ce of the buildin g line but ma y be in the
air in vie w of well settle d principle of law thathe wh o possesses
the land posse sse salsohavingregardtothe maximcedificatum
solo solocedi; . Our attention was drawn by Mr
Vaidyanathan to the folowing passage from Broom's Leg
al
Maxim:

"It ma y be noticed, in conclu sio n, tha t the

maxi m unde r conside r ati o n does not apply in

favour of localauthorities,inwhomstreets are

veste d by virt u e of the Public Healt h Act, 18 75,

Section 14 9, orany similarenactment. Suc h

enactmentsvestintheauthoritysuch property

only as is necess a r y for the cont r ol, protec tio n

and maintenance of the streets as highway s for

public use, and confe r no gener al proprietary

righ t s in the air above or the grou n d belo w the

streets.[Tunbridgewellsv.Baird[(1896)AC
4341."

The Englis h Law withregard to the limi te d righ t veste d in the

local authorities under the Public Health Act, 1875 isn
ot

applica ble in India. Theauthoritiesacquiredthelandinterms
of the provi sio n s of the Act. The roads vestinthe authoritiesin
terms of the provisions of the Land Acquisition Act or the

provi sion s ofthe State Highways Actorsimilarotherstatutes



freefromallencumbrances. ltisjustnotacasewherealimited
rightis veste d by the Stateasalocal Authority.

Howe v e r, the re canno t be any doubtor disputewhatsoeverthat
theauthoritie sintheinter e stof general public and pedestrians

and other s, inparticular, maygrantpermissiontoconstruct

such building s evenifitbepermanentincharacterasitmay

seem fit or car r y out such constru ctio nitself as it may see m
necessary.Whatis,however,important ispublicinterest in
carryingoutsuchconstructionandnotanyprivateinterestor
interes t of a political par ty. The doctrin e of good governance, in

our opinion, requires the Government to rise above their
political inte re s t and act only in public inter e st and for welfare

of its people.

19. Forthereasonsaforementioned,theimpugnedjudgment
cannotbe sustained. Itissetaside accordingly. The appeal s are
allo w e d wit h cost s paya ble by the Respon de nt Nos. 1 and 6.

Counsel's feeassessed atRs.50,000/-(Rupees Fifty thousand

only)
............................. J.
[S.B.Sinha]
............................. J.
[Deepa k Verm a]
Ne w Delhi;
July 31,2009
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