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Date: 26/04/2007 This matter was called on for hearing today.
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HON BLE MR JUSTI CE ASHOK BHAN
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For Appellant(s) Dr. A E Chelliah, Sr.Adv.

Snt. Lakshm |yengar, Adv.for

Ms. Sushma Suri, Adv.

For Respondent (s)

M .M P. Vinod, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER

The Appeal is allowed. Question of lawreferred to is answered in the negative

i.e. in favour of the Revenue and agai nst the assessee.



(Parveen Kr. Chaw a) (Kanwal Si ngh)
Court Master Court Master

[ Signed Oder is placed on the File]

I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 6958 COF 2001

Cl' T, Bangal ore Appel | ant (s)

Ver sus

Ms. King Fisheries (P) Ltd. Respondent ( s)

ORDER

1. Conmi ssioner of Incone Tax, Bangalore (hereinafter referred to as

"t he Act’) has filed t he pr esent appeal agai nst t he deci sion of
he

Karnat aka  High Court dat ed 6.1.1999 in ITR No. 123  of 1986,

wher eby t he Hi gh Court has answer ed t he ref erence in t he
affirmative i.e. in favour of t he assessee and hel d t hat t he
respondent - assessee (for short "t he assessee’) is entitled to t he

deduction under Section 80J of the Incone Tax Act, 1961 (for short

"the Act’).



2. The Assessnent Year involved in the present case is 1978-79.

3. Assessee is engaged in t he busi ness of cat chi ng, pur chasi ng,

processi ng and export of fish.

4. The | ncone Tax O ficer vi de assessment or der dat ed 5.8.1981

restricted the claimof the assessee for deduction under Section 80J

of t he Act in respect of t he cold storage only on t he ground

t hat
cat ching of fish could not be consi der ed as an i ndustri al activity.
On appeal , CT (Appeals) hel d t hat t he assessee was entitled to

deduction under Section 80J of the Act with reference to the capita

enpl oyed in t he undert aki ng as a whole and directed t he I ncone

Tax O ficer to reconput e t he deducti on under Section 80J of t he

Act .

5. Not being satisfied, the Revenue filed an appeal before the Incone

Tax Appel | ate Tri bunal , Cochin (for short "t he Tribunal "). The

Tribunal confirmed the order of Cl T(Appeals).

6. Thereafter, on an application made by t he Revenue, Tri buna

referred t he foll owi ng question of law to t he Hi gh Court for its



opi ni on:

"Whet her t he assessee- conpany whi ch is
engaged in t he busi ness of cat chi ng,
pur chasi ng, processi ng and exporting fish is

entitled to claim deduction under Section 80J

of the Act."

7.1n Conmi ssi oner of Incone Tax vs. Marwell Sea Foods (1987) 166

ITR 624 and CIT vs. Poyil akkada Fisheries (P) Ltd. (1992) 197 |ITR

85 & 93, the Division Bench of the High Court of Kerala had answered

the sinmlar question of law in favour of the assessee. Since the correctness

of this view was doubted, in view of the decision of this Court in CT vs.

N. C. Budharaja & Co. & Ohers (1993) 204 I TR 412, t he mat t er was

referred to a larger Bench. Accordingly, the Hon’ bl e Chi ef Justi ce of

Hi gh Court constituted t he | ar ger Bench and t he i mpugned  j udgnent has

been passed by the Full Bench

8. The Hi gh Court, fol |l owi ng t he deci si ons in Conmi ssi oner of I ncomne

Tax VS. Mar wel | Sea Foods (1987) 166 ITR 624 and T vs.

Poyi | akkada Fi sheries (P) Ltd. (1992) 197 ITR 85 & 93 and

t he



distinguishing the case of N C Budharaja on facts, has held that t he

assessee was carrying on i ndustri al activity and, t her ef or e, was

entitled to the benefit of deduction under Section 80J of the Act.

9. The poi nt invol ved in t he pr esent case is squarel y covered in
favour of the Revenue and agai nst the assessee by a judgnent of this Court

i n Commi ssioner of Inconme Tax, Trivandrumvs. Relish Goods (1999) 3

SCC 167 wherein it has been hel d t hat t he assessee, not bei ng an

i ndustri al undert aki ng, woul d not be entitled to t he benefi t of deducti on
under Section 80HH of the Act. Deducti on under Section 80J and Secti on

80HH can be clained by an i ndustri al undert aki ng only and since the
cat chi ng, purchasing, processing and export of fish has been held to be not

an i ndustri al activity, assessee is not entitled to deducti on under

n

gPJ of the Act. Thi s view was fol | owed by this Court in Gi vi

Nos. 3967-3971  of 1999  deci ded on 24th  July, 2001. The  judgnent in

Mar wel | Sea Foods, fol | oned by t he Hi gh Court in t he i mpugned

j udgnent, was distingui shed.

10. The facts of t he pr esent case are simlar to t he facts of Relish

ods

Sectio

Appe



(supra). Accordingly, respectfully following the dictumlaid down by

this Court in Rel i sh Foods (supra), we accept this appeal, set aside the

orders of the Hi gh Court, Tribunal and Cl T(Appeal s) and restore the order

of the Incone Tax O ficer. Question of law referred to is answered in the

negative i.e. in favour of the Revenue and agai nst the assessee.

New Del hi; e J.

April 26, 2007. ( DALVEER BHANDARI )



