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UPON hearing counsel the Court nade the foll ow ng

ORDER

Heard the | earned counsel for the parties from2.05 p.m to 2.50

p. m
The interlocutory applications are all owed.
The civil appeals are all owed.
No costs.
[ T.1. Rajput ] [ Phoolan Wati Arora ]
Court Master Court Master

[ Signed order is placed on the file]
I N THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 5503 OF 2004

Yoganand Vi shwasrao Patil & Os. ... Appel | ant (s)

Ver sus

State of Maharashtra & Os. ... Respondent (s)

Wth Cvil Appeal No.5504 of 2004



O R D E R

The reserved cat egory candi dat es are t he appel I ants in t hese ap
peal s

chal | engi ng the judgenents and orders of t he Hi gh Court which held t hat
in t he

absence of specific rule ear-marking subject-w se and category-w se seats in reserved

category in the Post-Gaduate courses, there cannot be any ear-marking of the seats.

In substance, the question for decision is whether a candi date bel onging to

reserved category but entitled to be admtted in Post-Graduate course on his

own

merit in t he open cat egory, can such adm ssi on be count ed as an admi ss

i on in

reserved category; if not, whet her additional seat wll have to be provi ded to
gi ve

ef f ect to t he reservation since t he reserved category candidate was entitle
d to be

admtted in the open category on his own nerit and not as a result of reservation. It

is a different matt er t hat he may have opt ed for a seat ot herw se sp
ecified for

reserved category.

L2/ -
-2 -
The aforesaid question is no longer res integra and stands concl uded by a
geci?g?n of this Court in Ritesh R. Sah vs. Dr. Y. L. Yanul & Os. (199

S.C.C.253). In this decision, it has been held that:

"In vi ew of t he | egal position enunci at ed by this Court in t he



af oresai d cases the conclusion is irresistible that a student who is

entitled to be adnitted on the basis of nerit though belonging to

a reserved category cannot be considered to be admtted agai nst

seats reserved for reserved category. But at the sanme tine the
provi si ons shoul d be o) made that it will not work out to t he
di sadvantage of such candidate and he nmay not be placed at a

nmore di sadvant ageous position than the other Iless meritorious
reserved category candi dates. The af oresai d obj ective can be
achi eved if after finding out t he candi dat es from anongst t he
reserved category who would otherwise conme in the open nerit

list and then asking their option for admission into the different

col | eges which have been kept reserved for reserved category and

t hereafter t he cases of | ess meritorious reserved cat egory
candi dat es shoul d be consi der ed and they be allotted seats in
whi chever col |l eges the seats should be available. |n other words,

whil e a reserved category candidate entitled to adnission on the

basis of his nmerit will have the option of taking adnission in the

col | eges wher e a specified nunber of seats have been kept
reserved for reserved cat egory but whil e comput i ng t he

per cent age of reservation he will be deened to have been
admtted as an open category candidate and not as a reserved
category candidate........... The adm ssion to the nedical colleges
for the year 1995-96 in the State of Maharashtra is al ready over

and we are not inclined to interfere with the adm ssions al ready

made, but we do comrend that while deciding and publishing

the rules for admssion in the next academc session, directions
given in this judgnent should be borne in nmnd and the rules

shoul d be made accordingly."”

.3/ -
- 3 -
The State of Maharashtra cannot and is not contending that the law laid
dowmn in Ritesh R Sah (supra) is not binding. None has questioned before wus t

he



correctness of the legal principles laid in Ritesh R Sah (supra). The concept of ear-
mar ki ng of the seats was not given full effect by respondent-State as a result of non-
fram ng of rules and in any case proper rules.

The Hi gh Court, by t he i mpugned  j udgenent and order dat ed 23rd

January, 2004, which is the subject-matter of G vil Appeal No.5504 of 2004, partl
y

al | owed t he Wit petition filed by open cat egory candi dat es and hel d t ha
t t he

respondents shall not be entitled to ear-nark seats for reserved category candi dates

in t he Post - Gr aduat e medi cal adm ssion for the Acadeni ¢ Year 2003. The Hi
gh

Court was of the view that in the absence of specific rule having been framed, the ear-
mar ki ng i s not perm ssible.

Another wit petition which was filed by the reserved category candi dates
was di smssed by the High court in ternms of the judgenent dated 30th January, 2004
in viewof its earlier judgenent and order dated 23rd January, 2004. This judgenent
and order is the subject-matter of challenge in Gvil Appeal No.5503 of 2004.

In Ritesh R. Sah (supra), though this court did not interfere wi
th the

adm ssi ons al ready nmde but conmmended t he r espondent t hat whil e deciding and

publishing the rules for adnmission in the next acadenmc session, directions given
in

the judgenent should be borne in mnd and the rules should be nade accordingly.
In fact, the State Governnent did nmake rules for the Acadenic Years, 2000, 2002 and
2003. The Conmon Entrance Test did not take place in the year 2004. W are told

that the rule nmade for the year 2000 continued for the year 2001 as well. No rule has,



however, been franed for the year 2005.

4/ -
-4 -
The | egal position has been clarified in Ritesh R. Sah (supra)
t hat a
§tude?t, who is entitled to be admtted on the basis of nerit, though belong
ing to

reserved category, cannot be considered to be admitted in seats reserved for reserved

category but, at the sanme tinme, provision should be nade that it will not work out to

t he di sadvant age of such candi dat e and he may not be pl aced at a nor
e

di sadvant ageous position than the |ess nmeritorious reserved category candidate. It

was further held that while a reserved category candidate entitled to adm ssion on the

basi s of his merit will have the option of taking admission in the colleges
where a

specified nunber of seats have been kept reserved for reserved category but wh
ile

computing the percentage of reservation, he will be deenmed to have been adnmitted as

an open category candi date. In fairness to t he respondent - St at e, it is
not bei ng

cont ended before us that because the rule has not been framed, the State Gover nnment

is not required to i mplement the judgenment in Ritesh R Sah (supra) in letter
and

spirit. In fact, in pur ported i mpl ement ati on of t he deci si on of this C
ourt, t he

Director of Medical Education and Research, Mimbai, by conmmuni cation dated 31st

March, 2005 sent to its learned advocate, i.e., Standing counsel, has stated that t
he

directions of this Court are conplied in letter and spirit by the conpetent authority



whi | e maki ng adm ssion to the Post-G aduate courses. The said letter briefly sets out

t he procedure adopt ed for adm ssi on of a reserved cat egory candi dat e
ng

adm ssion in open category by virtue of his merit position for Health Science Courses.

However, the procedure stated in the said letter is not very clear. The procedure is,

however, correctly reflected by the State in the rule it had franmed for the year 2000,

whi ch reads as under

.5/ -
-5 -
"vi) Ear-Marking
Reserve category candidate entitled to adm ssion on the basis
of merit in an open category seat will have t he option
t aki ng admi ssi on ei ther agai nst hi s/ her respective cat egory
seat or on an open category seat. | f he/ she opts for
reserved cat egory he/ she will be deened to have been
admtted as an open category candidate and not as reserve
category candidate. One seat in the coll ege where he/she was
eligible for admi ssion against open seat shall ©be ear mar ked
for a candi date belonging to the respective reserved category.
Such earnmarked seat wll be made available immediately to
t he successi ve reserve cat egory candi dat e from the same
category merit during the counselling."”
It is not necessary to take note of the rules franed in the years 2002 and
2003 as the rules framed for those years are not clear. It could not be explained as to

what was the need to change the ear-nmarking rule framed in the year 2000.

In view of the aforesaid, we direct that for the adni ssion in Post-G aduate

getti

of

t he



courses for the Academic Year 2005-2006 and thereafter, the respondent-State woul d

follow the ear - mar ki ng rul e framed in t he year 2000 till such time t he
rule is

anended, if necessary. The anmendnent, if rmade, has necessarily to give full effect to

the law laid down by this Court.

It is, however, clarified that the admssions made in the Academc Y
ear

2004- 2005 woul d not be affected by this order

. 6/ -

-6 -

In the view of the aforesaid, we set aside the inpugned judgenents and

orders dat ed 23rd January, 2004 and 30th January, 2004 and direct t hat t
he

adnm ssi ons to Post - Gr aduat e cour ses for t he Academi ¢ Year 2005- 2006 and

thereafter would be made in terns of the directions contained herein.

The civil appeals are allowed in the above terns.

No costs.

[Y. K. SABHARVAL]

[ TARUN CHATTERJEE]
New Del hi ,

March 31, 2005.



