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ClVIL APPEAL NO. 2445 OF 2005

MORI NDA COOPERATI VE SUGAR M LLS LTD. Appel I ant (s)
VERSUS
COVMNR. OF | NCOVE TAX, CHANDI GARH Respondent ( s)

(Wth office report)

Wth CGvil Appeal No.2576 of 2012

Cvil Appeal No.2577 of 2012
Cvil Appeal No.2578 of 2012
Cvil Appeal No.2579 of 2012
G vil Appeal No.2580 of 2012
Cvil Appeal No.2581 of 2012
Cvil Appeal No.2582 of 2012
Cvil Appeal No.2583 of 2012
Cvil Appeal No.2617 of 2012
Cvil Appeal No.2584 of 2012
G vil Appeal No.2585 of 2012
Cvil Appeal No.2586 of 2012
Civil Appeal No.3602 of 2012
Civil Appeal No.7019 of 2012 @S.L.P. (C No.16134 of 2012

(Wth appln(s) for c/delay in filing SLP and office report)
Date: 26/09/2012 These Appeal was called on for hearing today.

CORAM :
HON BLE THE CHI EF JUSTI CE
HON BLE MR JUSTI CE MADAN B. LOKUR

For Appellant(s) M. Badri Prasad Singh, Adv.
M R Shar ma, Adv.
Suni | Mikhi, Adv.

R P. Bhatt, Sr. Adv.

Arijit Prasad, Adv. (Argued by)
Rahul Kaushi k, Adv.

Vi kas Mal hotra, Adv.

Rashm WMl hotr a, Adv.

Gargi Khanna, Adv.

Neer aj , Adv.

F. A, Ayyubi, Adv.

Ani | Katiyar, Adv.

r M. B.V. Bal aram Das, Adv.
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For Respondent(s) M. R P. Bhatt, Sr. Adv.
M. Arijit Prasad, Adv. (Argued by)
M. Rahul Kaushi k, Adv.
M. Vikas Ml hotra, Adv.
Ms. Rashnmi Mal hotra, Adv.
Ms. Gargi Khanna, Adv.
M. Neeraj, Adv.
M. F.A Ayyubi, Adv.
Ms. Anil Katiyar, Adv.
or M. B.V. Bal aram Das, Adv.
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Hari sh N. Sal ve, Sr. Adv.
Arna Das, Adv.

Suni | Mikhi , Adv.

Raneshwar Prasad Goyal , Adv.

Nar ender Hooda, Sr. Adv.
S. K. Mukhi , Adv.
Al ok Sangwan, Adv.
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UPON hearing counsel the Court nmade the foll ow ng
ORDER
Heard | earned counsel on both sides.
Del ay condoned.
Leave granted.

These civil appeals are disposed of with no order as to

costs.
[ T.1. Rajput ] [ I'ndu Satija ]
A R-cumP. S Court Master
[ Signed order is placed on the file]

I N THE SUPREME COURT OF | NDI A

Cl VIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 2445 COF 2005
Mori nda Cooperative Sugar MIIls Ltd. ... Appel | ant (s)

Ver sus

Conmi ssi oner of Incone Tax, Chandigarh ... Respondent ( s)

Wth Cvil Appeal No.2576 of 2012, Civil Appeal No.2577 of 2012, GCivil
Appeal No. 2578 of 2012, Civil Appeal No.2579 of 2012, Cvil Appeal No.2580
of 2012, Givil Appeal No.2581 of 2012, Civil Appeal No.2582 of 2012, Civil
Appeal No. 2583 of 2012, CGivil Appeal No.2617 of 2012, Civil Appeal No.2584
of 2012, Civil Appeal No.2585 of 2012, Civil Appeal No.2586 of 2012, Givil
Appeal No. 3602 of 2012 and Civil Appeal No. 7019/2012 @ S.L.P. (O
No. 16134 of 2012

O R D E R

Heard | earned counsel on both sides.

Del ay condoned.

Leave granted.

In this batch of fifteen civil appeals, GCivil Appeal No.2445 of

2005 is filed by the assessee and all other appeals are filed by the
Depart nment.

The assessee(s) is a Cooperative Sugar MIIl. The assessee(s) buys
sugarcane grown by its Menbers. It undertakes a particular operation whose

outcome is a final product in the formof sugar. The question is, whether
the final product [sugar] would nake the assessee(s) entitled to claim the
benefit of Section 80P(2)(a)(iii) of the Income Tax Act, 1961, in respect



of marketing of the agricultural produce grown by its Menbers?
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The crucial issue is, whether at the tine of nmarketing of sugar
the sane could be treated to retain the character of agricultural produce
[ sugarcane] grown by nenbers of the Society or does it represent an
i ndependent comercial commodity which no longer has the character of
agricultural produce? 1In short, the controversy is, whether the operation
undertaken by the assessee(s) constitutes ‘manufacture’ ?

According to the assessee, the process undertaken is not a

‘“manufacture’. Broadly, according to the assessee, sugar [also called
“sucrose’] is synthesized by the sugarcane plant fromwater and atnospheric
carbon di oxi de by the nethod of photosynthesis. Sugarcane, according to
the assessee, is produced in the agriculture fields. |In the sugar factory,
after juice is extracted fromthe sugarcane, it is boiled. M croscopi c
crystals coalesce together to form nmcroscopic crystals and nolasses.
This, according to the assessee, does not constitute ‘nanufacture’. In

this connection, reliance is placed on the opinion given by the Technica
Advisor at the request of National Federation of Cooperative Sugar
Factories Limted. [See Page 205 of G vil Appeal No.2580 of 2012].

According to the Departnent, t he above operation/activity
constitutes ‘manufacture’. In this connection, the Departnent has placed
reliance on Paragraph 10 of the judgnent of this Court in the case of
Commi ssi oner of Income Tax vs. Oracle Software India Linmted, reported in
[2010] 320 I.T.R 546, wherein this Court has observed as foll ows:

"The ternms ‘manufacture’ inplies a change, but every change is not a
manuf acture, despite the fact that every change in an article is the result
of a treatnent of [|abour and nanipulation. However, this test of
manuf acture needs to be seen in the context of the above process. |If an
operation/process renders a conmodity or article fit for use for which it
is otherwise not fit, the operation/process falls within the meaning of the
word ‘ manufacture’ .”
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The above test has to be applied and adjudicated on case to case
basis. It depends on the type of product which ultimately enmerges from a
given operation. In our view, this aspect has not been examned by the

Courts bel ow

For the above reasons, we renit these cases back to t he
Conmi ssi oner of | ncone Tax [Appeals] [‘CIT(A)', for short] to re-examne
the matter. The CIT(A) would give an opportunity to the assessee(s) to put-
forth the opinion of an independent expert who shall not be from the
Soci ety or Federation. A copy of the witten opinion shall be given to the
Department. The Departnent would be free to engage its own expert who, in
turn, will give his opinion. The parties are given liberty to cross-
exam ne the experts. Accordingly, the CIT(A) would decide these cases and
ascertai n whether the operation undertaken by the assessee is or is not
“manuf acture’.

This Court has repeatedly told the Departnment that, in all such
cases, they should have a panel of experts who nay be engaged in
appropriate cases so that the cases need not be remitted.

We do not express any opinion on the nerits of the case. We give
liberty to the advocates on both sides to cite appropriate judgnents of
this Court which have laid down the test as to when an operation becones
‘“manufacture’. W have laid down the test in one of the cases, nanely,
Oracle Software India Limted [supra].

Accordingly, these civil appeals are disposed of with no order as
to costs.

[ MADAN B. LOKUR]
New Del hi ,



Sept enber 26, 2012.
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