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1. These appeals, by special |eave, have been directed agai nst the
j udgnent and order dated 2.07.2012 passed by the Hi gh Court of
Judi cature at Bonbay, Nagpur Bench, Nagpur, in Crimnal Appea
Nos. 53 of 2007 and 70 of 2007. Crininal Appeal No.53 of 2007 was
filed by accused No.1, who was husband of the deceased and
Crimnal Appeal No.70 of 2007 was filed by accused No. 4, who was

the nother-in-law of the deceased. Both these accused are
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respondents herein. Apart fromthe above two accused, there were
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three other accused but they were acquitted by the Trial Court
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whil e the respondents were convicted. |In appeal by the convicted
respondents, the Hi gh Court quashed and set aside their conviction

and sentence and absol ved them of all the charges.

2. The facts of the case, as disclosed by the prosecution, are that
an FIR was | odged on 21.06.2004 at Ghatanji Police Station after
recei pt of dying declaration recorded on 20.06.2004, by Naib
Tehsi | dar at Yavatmal General Hospital. In the norning of

20. 06. 2004, deceased Asha Henmant Chauriwal was brought to



Ghatanji Hospital for treatment of burn injuries. She was |ater
shifted to Yavatmal Hospital for further treatnment. Her dying
decl aration was recorded by Naib Tehsildar at around 5:45 PM on
the sane day, followi ng which the above said FIR was | odged. The
deceased di ed on 22.06.2004 due to septicemia as a result of 88%

derno epidermal infected burn injuries.

3. After investigation, charge-sheet was filed against five accused.
After considering the material on record and hearing the counsel for
the accused persons, they were charged for offences puni shable

under Section 302 read with Section 34, Section 304-B read with
Section 34 and al so under Section 498A of the Indian Penal Code,

1860 (hereinafter referred to as "IPC'). The charges were read over
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and explained to them Al the accused persons pleaded not guilty

and clained for trial.

4, The Trial Court by its judgnent and order convicted accused
Nos.1 and 4. Accused No.1 was convicted for offences punishable
under Section 302 as well as Section 498-A read with Section 34 of
the I PC. However, accused No.4 was convicted only for the offence
puni shabl e under Section 498-A of | PC. Upon appeal by the two
convi cted respondents, the Hi gh Court by the inpugned judgnent

and order allowed both the appeal s on the ground that the
prosecution failed to bring hone the guilt of these accused beyond
reasonabl e doubt and as such, they were entitled for benefit of
doubt. The Hi gh Court quashed and set aside their conviction and
sentence and absol ved them of all the charges. The State of
Maharashtra is in appeal before us, challenging their acquitta

or der.

5. The prosecution case as accepted by the Trial Court was based
on two inportant evidences: Firstly, the dying declaration nade by
the deceased to the Naib Tehsil dar based upon which the accused

husband was convicted for the nurder of the deceased. Secondly,



the Trial Court relied on the letters allegedly witten by the
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deceased to her father, which disclosed nental and physical cruelty
i mputed on the deceased by her in-laws, based upon which the

Trail Court convicted accused husband and accused not her-in-|aw

for the offence of cruelty.

6. Learned counsel appearing for the appell ant has made vari ous
submi ssions on the basis of the Trial Court judgnent. It was argued
that the dying declaration and the evidence of PWM (Naib Tehsil dar)
and PWb (attending Doctor) along with the certificate of the doctor
| eads to the conclusion that the dying declaration was truthful and
reliable and was correctly recorded. The said dying declaration was
contended to be consistent with the testinony of the wi tnesses of
PW and PW. As against the alleged letter the petitioner counsel
vehement|ly argued that the evidence of PWB (father of the deceased)
and PW (not her of the deceased) corroborated the incidence of
cruelty commtted upon the deceased. Further the evidence of PWB
proved that the alleged letters were witten by the deceased in her
own handwiting.

7. Learned counsel appearing for the respondents/ accused made
vari ous subm ssions countering the argunments put forward by the
appel lant. The FIR was contended to be del ayed by about one ful

day. The | earned counsel pointed out various |apses and contended
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that the prosecution failed to materially explain few facts. For

i nstance, there was no explanation as to why there was delay in

| odging the FIR, the dying declaration reached the police station late
by about one full day; the material w tness were not exam ned as to
expl ain such delay; material recovery at the spot was not

conduct ed. Anot her fact whi ch was not expl ai ned by t he
prosecuti on was as to why no action or investigation was initiated
when the police officers cane to know about the death of a person

on 20.06.2004 in the Yavatnmal Governnment Hospital itself. The
respondents’ counsel also argued that the alleged letters were not

proved by the prosecution to be in the own handwiting of the



deceased

8. In our considered opinion, two nmain argunents have been

advanced before this Court and we shall now exam ne each and

every contention in light of the arguments adduced before us. It is a
settled law that dying declaration can be the sole basis of conviction
and it does not require any corroboration. But it is equally true that
dyi ng decl arati on goes agai nst the cardi nal principle of |aw that
"evidence nust be direct’. Thus, dying declaration nust be judged

and appreciated in light of the surrounding circunstances and its

wei ght determined by reference to the principle governing the
6

wei ghi ng of evidence. In the present case, dying declaration was
recorded by the Naib Tehsildar after she was informed vide a Meno

by the police authorities. However, it is on record that the said
police official who delivered the Menb was never produced or

exani ned before the Court. The Naib Tehsil dar deposed before the
Court that fitness certificate as to nental capacity of the deceased
was taken fromthe doctor. However, the certificate nowhere states
that the deceased was in a fit and stable nental condition at the
time of making the statenent. The dying declaration was recorded

on 20.06.2004 i.e. the sanme day of incident but the same was
recorded at 5:45 PMand it is undisputed that the incident occurred
in the norning at 8: 00 AM The Naib Tehsildar specifically deposed
that she ordered the blood relation of the deceased to be renoved
fromthe ward. The dying declaration was signed by the Naib

Tehsil dar PWL, the doctor PWs and thunb inpression of the

deceased was taken at about 5:55 PM The dying declaration then
fornmed the basis of the FIR on 21.06.2004 at Ghatanji Police
Station, however, there is no explanation as to in whose custody the
sai d crucial piece of evidence was placed for one full day. The

prosecution did not give any evidence to explain the said del ay.
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9. The second issue which is of paranount consideration is the
all eged letters witten by the deceased to her father, which were
argued to be in her own handwiting. PWB hinself deposed that he

only produced a few letters which hel ped his case. Further, he



hinself testified that the letters were witten by the deceased in her
own handwiting as was known to him The prosecution, however,

had a duty to establish the veracity of such an inportant piece of
evi dence. The prosecution explained that it was unable to find the
handwiting of the deceased by any ot her neans. However, it is not
expl ai ned as to what steps were taken to investigate the said

evi dence in the case. Another inportant fact which is on record is
that while recording the dying declaration, Naib Tehsil dar deposed
that the deceased was illiterate and the dying declaration was read
over and explained to her. These two facts are self-contradictory
and severely detrinental to the prosecution case which ought to

have been expl ai ned by the prosecution

10. Apart fromthe above two pivotal facts, the testinonies of
PWB (father of the deceased), PW (nother of the deceased) and
PWb (investigating officer) are worth considering. PW and PW

bot h deposed that the deceased used to narrate about the incidents
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of cruelty committed upon her. Physical beating after the 12 th day of
the marri age was deposed, the taunt which the deceased used to

face for not cooking well, the rationing on edible itens, etc.
However, when the cross-exam nation was nade, these witnesses

have not stated these facts to the police and it was only before the
Court that such nmaterial inprovenents were nade to support the

prosecuti on case.

11. The Investigating Oficer seened to have deliberately or
negligently erred in investigating the case. The case was of burn
injuries, there ought to have effect of the incident in the house, the
pl ace of occurrence was an inportant fact, the seizure of

surrounding material was also inmportant. However, no such efforts

were made. Even the handwiting of the deceased was not

investigated. In the light of the above, the defence deposed before
the Court that the deceased | ocked herself in the bathroom poured

ker osene and set herself on fire. It was further stated that the



accused had to break open the door and then the deceased was
taken to the hospital. The Investigating Oficer could have easily
| ocated the place of occurrence or even a broken door or |ock. The

probability here, tilts in favour of the accused that possibility of
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sui cide being committed by the deceased cannot be rul ed out

conpl etely.

12. In our opinion, the two pivotal evidence i.e. dying
declaration and the alleged letters having not been proved, strikes
at the very root of the prosecution case. W are, therefore, of the
view that the High Court rightly pointed out the lacunae in the
shabby investigation of the case. Mreover, the prosecution failed to

stand its ground and bring home its case.

13. Thus, in the light of the above discussion, we find no
compel I i ng and substantial reasons to interfere with the judgnent

passed by the High Court. The appeals are, accordingly, dism ssed.

(Pi naki Chandra Ghose)

...................................... J

(R K. Agrawal)
New Del hi ;
Decenber 16, 2015.
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Hon’ bl e M. Justi ce Pi naki Chandr a Ghose pronounced t he
Reportabl e Judgment of t he Bench conpri si ng Hi s Lordshi p and
Hon’ ble M. Justice R K. Agrawal .

The Appeals are disnissed in terns of the signed Reportable
Judgnent .
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