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Both these appeals are directed against a common
judgrment of a | earned Single Judge of Calcutta Hi gh Court,
di sposing of the two Second Appeal s nanely Second Appeal No.
331 of 1997 and Second Appeal No. 482 of 1996. Second
Appeal No. 331/97 was by the defendants In Title Suit No.
64/ 84 and the said suit had been filed for eviction of the
def endants and for recovery of possession, and the suit had
been di sm ssed by the Trial Judge. On appeal being carried,
the Lower Appellate Court allowed the appeal, decreeing the
plaintiffs suit. Def endant s approached the Hi gh Court in
Second Appeal and the Hi gh Court by the inmpugned Judgnent,
set aside the judgnment and decree of the |ower Appellate
Court and

affirmed the judgnment and decree of the Trial Judge
and the plaintiffs are the appellants in the civil ‘appeal in
questi on. The other civil appeal arises out of Title Suit
No. 116/ 80. The said suit al so having been di smssed by
the Trial Judge, the matter was carried in appeal by the
plaintiffs in lower Appellate Court and the Assistant
District Judge, Sealdah, allowed Title Appeal No. 144/ 89,
thereby decreeing Title Suit No. 116/ 80. Def endant s
carried the matter to the H gh Court in Second Appeal No.
482/ 96 and by the Inpugned judgnent, the High Court was of
the opinion that the suit itself was not mmintainable and
accordingly, allowed the second appeal and dism ssed the
suit The suit for eviction was based on the ground that the
land in question had been taken under a | ease deed for a
period of 15 years with a right to sub-lease, by the father
of the plaintiff. In viewof the terms of the |ease

deed, defendants 1 and 2 had been given the sub-|ease
and they having failed to pay rent, noney suit had been
filed for realisation of the rent. Subsequently, suit for
ej ectment had been filed and stood di sposed of on the terms
of agreenment and in accordance wth the said ternms,
plaintiff took over the possession and became the |essee
w.e.f. 1.2.79. The sub- |ease of the defendants had been
determned w.e.f. Noverber, 1978 but notwi thstanding the
sanme, the defendants forcibly occupied and, therefore, the
possession is that of trespasser. The plaintiff thus filed
the suit for eviction. The contesting defendants denied the
rights of the plaintiff and contended that they had becomne
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| essee under the original |essor and not sub-lessee, as
contended in the plaint. According to them the period of
lease In favour of plaintiff’s father, having expired and
there being no material to establish that the defendants
were inducted as sub-lessee under the

| essee, the plaintiff has noright to file suit for
eviction and, therefore, the suit must be di sm ssed. The
|earned Trial Judge on an, analysis of the evidence on
record, came to the conclusion that the plaintiff did not
acquire any right over the land but only on the structure
and defendants becane | essee under the original |essor. The
Trial Judge found that the status of the defendants is that
of a trespasser, but yet in the absence of any evidence that
plaintiff had sub-let the |land to the defendants, suit for
eviction wll not lie. Wth these conclusions, the suit
havi ng been di sm ssed, the matter had been carried in appea
to the lower Appellate Court. The Lower Appellate Court on
consi deration of the materials on record, came to the
concl usion that the basic approach of the Trial Judge on the
pl eadi ngs of the parties was wholly erroneous. According to
the lower Appellate Court, the earlier decr,ee of the G vi
Court, awardi ng damages agai nst the defendants for

unaut hori sed / occupati on, unequivocal ly establishes the
fact that the defendants have nc right to be on the | and.
The Sower Appellate Court also canme to the conclusion that
in view of the ‘ternms of the sub-lease, ‘the suit for
sub-1 ease expired on 31.12.1978 and defendants cannot claim
any interest subsequent to the same. The lower  Appellate
Court also cane to the conclusion that “the -creation of
sub-lease in favour of the defendants could not have
conferred a better right, which the I'essee hinself did not
have and also came to the conclusion that question of
def endants’ acquiring Thi ka tenancy’ really does not arise.
Wth these conclusions, the |ower Appellate Court reversed
the judgnment and decree of the Trial Judge and decreed the
plaintiffs suit for eviction. The H gh Court in the second
appeal, curiously did not focus its attention to the
findings arrived at by the lower Appellate Court but
abruptly junped to the conclusion that the tenancy in

favour of the plaintiff is not in respect of the
portion of Iland in possession of the defendants but sone
other portion, which case has not been nade out by the
defendants thenselves in their witten statenment. ~The High
Court also came to the conclusion that a case of ~ surrender
not having been made out in the plaint, the | ower Appellate
Court was in error that defendants surrendered  their
possessi on after expiry of subl ease on 31.12.1978.
Utimtely, the Hgh Court cane to the finding “that the
plaintiff, not having acquired any right over the disputed

property, the suit for eviction will not lie, even ' though
the defendants may be held to be trespassers. |In the other
suit, on the identical question, the Hi gh Court also held
the suit for eviction to be not maintainable. M.

V. A Mohta, the |earned senior counsel, appearing for the
plaintiff in Cvil Appeal arising out of

S.L.P.(O No. 8493/99 and M. Dipankar P. Qupt a,
the learned senior counsel appearing for the plaintiff in
civil appeal arising out of S.L.P.(C) No. 8495/99 contended
with force that the Hi gh Court committed serious error in
coning to the conclusion that the lease in favour of the
plaintiff was only for the structure. The |earned counse
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al so further contended that in comng to the conclusion that
the tenancy nust have been in respect of some other portion
of the land and not in respect of the portion In possession
of the defendants, the H gh Court has not considered the
pl eadi ngs and findings of the | ower Appellate Court on that
score but on the basis of surm ses and conjectures, which
the second Appellate Court is not entitled to do. According
to the counsel, appearing for the plaintiffs-appellants, the
Hi gh Court was also in error In dismssing the plaintiffs’
suit on a finding that plaintiffs have no better title than
the defendants. It was urged that the | ower Appellate

Court, which is ‘the final Court of fact, having
considered the nmaterials on record and having recorded
positive findings on the different questions, the H gh Court
could not have interfered with the judgnent and decree of
the | ower Appellate Court, wthout even discussing the sane.
M. S.B.  Sanyat, the |earned senior counsel, appearing for
t he def endant s-respondents, on the other hand contended that
though apparently, there appears to be sonme force in the
contentions of the |earned counsel, appearing for the
appel l ants but there were sufficient naterials for the Hi gh
Court to interfere with the ultimate findings of the |ower
Appel late Court, and therefore, at the nost the two second
appeal s nay be remtted to the Hi gh Court for
reconsi deration and this court should not finally dispose of
the appeals. W& have carefully ~considered the riva
contentions as wel |

as the judgment and decree of the |ower " Appellate;
Court in both the suits and the inmpugned judgnment. of the
H gh Court 1In the two second appeals, which were heard
together and disposed of by a common judgnent. A bare
perusal of the inpugned judgrment of the Hi gh Court ' would
indicate that the Court has not considered the relevant
pl eadi ngs and the findings arrived t her eon after
appreciation of the evidence by the |ower Appellate Court
and on the other hand, the High Court has strai ght-away by
surm ses and conjectures, interfered with the concl usions on
the question of facts arrived at by the lower Appellate
Court. W really fail to understand as to how the High
Court would record a finding that the tenancy of the
plaintiff was in respect of the structure and not the |and
and further the lease In favour of the plaintiff- was  in
respect of the land other than the land on~ which the
def endants had t he possession. Having considered the

judgnment of the lower Appellate Court in both these
cases, we have no hesitation to cone to the concl usi on'that
the said |ower Appellate Court has recorded findings on the
materials on record and the conclusions arrived thereunder

cannot be said to be erroneous in any manner. In this view
of the mtter, we see no justification for remtting the
second appeals to the H gh Court again for re-disposal. In

our view, the H gh Court conmitted serious error-in
interfering with the judgnent and decree of the |ower
Appel l ate Court in exercise of its jurisdiction undersection
100 of the Code of Civil Procedure. W, accordingly, set
aside the inpugned judgment of the High Court in the second
appeals and affirm the judgnents & decrees of the |ower
Appel | ate Court and decree the suits.

The CGCivil Appeals are accordingly allowed but there
will be no order as to costs.
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