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Petition(s) for Special Leave to Appeal (Crl.) No. 2428/2001

(From the judgenent and order dated 26/04/2001 in CRLMP 734/93

of The H GH COURT OF RAJASTHAN AT JODHPUR)

DI NESH DUTT JCSHI Petitioner (s)

VERSUS
STATE OF RAJASTHAN & ANR Respondent (s)
( Wth Appln(s). for stay )

Date : 01/10/2001 This Petition was called on for hearing today.
CORAM :

HON BLE MR, JUSTICE M B. SHAH
HON BLE MR JUSTICE R P. SETHI

For Petitioner (s)
M. B. D. Sharma, Adv.

For Respondent (s) M . Mani sh Si nghvi, Adv.
M. Javed Mahrmud Rao, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER
........ [ ) I . J
SP2
Leave granted. The i nmpugned order passed by the
High Court is set aside and the matter is remanded back to
the High Court for passing appropriate orders after hearing
the learned counsel for the appellant on the question of
framng the charges. This order shall be deened to be a
noti ce served upon the appellant to show cause as to why the
i mpugned order be not set aside and he be charged for the
of fences puni shabl e under the Prevention of Corruption Act.
The appeal stands di sposed of accordingly.
. SP1
(Vijay Kumar Sharma) (K. K. Chadha)
Court Master Court Master

Signed reportable order is placed on the file.

.UP 10 2; Draft, sntst; -n -PA4 -dFX-NORMAL -y -e; dunbp
I N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON



CRI M NAL APPEAL NO. 1004 OF 2001
(Arising out of S.L.P. (CRIMNAL) NO. 2428 OF 2001)

Di nesh Dutt Joshi .... Petitioner
Ver sus

The State of Rajasthan & Anr. ... Respondents

Leave granted.

The appellant is alleged to have demanded bribe
money of Rs.1200/- as illegal gratification for providing
el ectric connection to one Sarup Singh. On the conplaint of
said Sarup Singh a trap is stated to have been laid by the
pol i ce. According to the prosecution, the currency notes
valuing Rs.1200/-, which was dusted wth phenol pthel ene
powder were paid to Tejpal Singh as per directions of the
appel I ant  herein. The raiding party recovered the anount
from Tejpal Singh who, upon enquiry, stated that he had
received the anount from Sarup Singh as per instructions of
the appellant. After conpletion of the investigation a
final report was submitted in the Court of Sub-Judge,
Jodhpur against the appellant and Tejpal Singh for the
conmmi ssion of offences punishable under Section 13(1)(d)
read with Section 13(2) of the Prevention of corruption Act
and Section 120-B of the Indian Penal Code.

The trial court framed charges against Tejpal Singh
but di scharged the appellant vide its orders dat ed
10. 12. 1993. Dissatisfied with the order of framng the
charge against him Tejapl Singh, accused filed a revision
petition in the Hi gh Court which was dismssed vide the
order inpugned in this petition

While dismissing the revision petition of Tejpal
Singh, the |earned Judge, in exercise of the powers under
Section 482 of the Code of Criminal Procedure, set aside the
order of the trial court in so far as it related to the
appellant and directed the Special Judge to frame charges
against him also for the offences punishable under the
provi sions of Prevention of Corruption Act.

Wil e setting aside the order of discharge passed in
favour of the appellant, the | earned Single Judge held:

"Under Section 482 COr.P.C this
court has inherent powers to make such
orders as may be necessary to give effect
to any order under this court or to prevent
abuse of process of any court or otherw se
to secure the ends of justice.

I am of the considered opinion
that this is a fit case where this Court
should exercise its powers under Section
482 C.P.C. where the |earned Special
Judge by this very i mpugned or der
di scharged the main accused because by
di scharging him It has resulted into



abuse of process of court, therefore, to
secure the ends of justice, the inmpugned
order passed by the |earned Special Judge
discharging the nmain accused has to be
quashed and set asi de.

I am conscious of the fact that
this order is passed against the main
accused Dinesh Dutt Joshi w thout hearing

him In ordinary circunstances, if the
matter had conme before me for adnmission in
1993, | would have certainly issued notice

against himand then passed the order but
already by now 8 years period has passed
and when no other view is possible, then to
extend an opportunity of hearing and then
to pass any order would be an exercise in
futility. If | had issued a notice at this
stage, then an attenpt woul d have been nade
to avoid the service and delay the hearing
of the matter which is sufficiently
del ayed.

When | have set aside the order
passed by the | earned Speci al Judge
di scharging the main accused, then |earned
counsel M .Bora was unable to press this
petition because his nain grievance was
that if the main accused is discharged then
his client co-accused petitioner cannot be
char ged

In vi ew of the above, t he
petition filed by the present petitioner
agai nst the inpugned order dated 10.12.93
passed by the | earned Special Judge franing
charges against the petitioner for the
af oresai d offences is dism ssed.

However, the inpugned order dated
10.12.93 passed in favour of the nmain
accused Dinesh Dutt Joshi whereby he was
di scharged by the | earned Special Judge is
her eby quashed and set aside in exercise of
i nherent powers of this court under Section
482 Cr.P.C."

Section 482 of the Code of Crimnal Procedure
confers wupon the Hi gh Court inherent powers to nmake such
orders as nmay be necessary to give effect to any order under
the Code, or to prevent abuse of the process of the any
Court or otherwi se to secure the ends of justice. It is
well established principle of lawthat every Court has
i nherent power to act ex debito justitiae - to do that rea
and substantial justice for the admnistration of which
alone it exists or to prevent abuse of the process of the
Court. The principle enbodied in Section is based upon the
maxi m Quando |l ex aliquid alicuiconcedit, concedere videtur
id quo res ipsa esse non potest i.e. when the law gives
anything to anyone, it gives also all those things wthout
which the thing itself would be unavai dable. Section does
not confer any new power, but only declares that the High
Court possesses inherent powers for the purposes specified

in the Section. As Lacunae are sonetines found in
procedural law, the Section has been enbodied to cover such
Lacunae wher ever they are di scover ed. The use of

extraordinary powers conferred upon the High Court under



this Section are however required to be reserved, as far as
possi bl e, for extraordi nary cases.

Learned counsel appearing for the respondents has
not seriously disputed the power of the H gh Court to pass
appropriate order in exercise of its jurisdiction under
Section 482 of the Code but has contended that no such order
could be passed without notice to the person likely to be
affected by the proposed order. W find substance in the
submi ssion of the | earned counsel. The admitted position is
that before exercising the powers under Section 482 of the
Code of Crimnal Procedure, the H gh Court did not think it
proper to serve a notice upon the appellant asking him to
show cause agai nst the proposed order of setting aside the
order of discharge passed in his favour by the trial court.
We refrain fromconmenting upon the nerits of the case and
feel that the ends of justice would be served if the case is
remanded back to the High Court for passing fresh orders
after affording the appellant an opportunity of being heard.

Under the circunstances the inpugned order is set
aside and the case remanded back to the H gh Court for
passi ng appropriate orders after hearing the | earned counse
for the appellant on the question of fram ng the charges.
This order shall be deened to be a notice served upon the
appel lant to show cause as to why the inpugned order be not
set aside and he be charged for the offences punishable
under the Prevention of Corruption Act. Learned counsel for
the appellant has conceded that no fresh notice be served.
The appeal is disposed of accordingly.

(R P. SETH)
NEW DELH ;
OCTOBER 1, 2001



