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| TEM No. 212 Court No.9 SECTION I I A
AN MATTER
SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Crl.) No. 1776-1777/2003
(From the judgenent and order dated 10/04/2003 in CRLMA 1974/02
& CRL. M A 2593/02 of The H GH COURT OF GUJARAT AT AHVEDABAD)

KANUBHAI GULABSI NH PARVAR Petitioner (s)
VERSUS
STATE OF GUJARAT Respondent (s)
( Wth Appln(s). for stay )
For Final Disposal )

( Wth Ofice Report )
Date : 17/10/2003 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE K. G BALAKRI SHNAN
HON BLE MR JUSTI CE B. N. SRI KRI SHNA
For Petitioner (s)
M s Ej az Magbool , H. Ahnadi , B. M Mongoki ya,
Nakul Dewan, Ms. M nakshi Nag & A. Si nha, Advs.
For Respondent (s)
Ms. Hemanti ka Wahi, Adv.
Ms. Sumita Hazari ka, Adv.
Ms. Sadhna Sandhu, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

Heard the | earned counsel for the parties for half
an hour.
Leave granted.

The appeal s are di sposed of.

( Y.P. Dhanija ) (Veera Verna )
AR- cum PS Court Master
Signed order is placed on the file.

I N THE SUPREME COURT OF | NDI A

CRI' M NAL APPELLATE JURI SDI CTI ON

CRI' M NAL APPEAL NOS. 1312-1313 COF 2003

(Arising out of SLP(Crl.) Nos. 1776-1777 OF 2003)

Kanubhai @ul absi nh Parmar&  Appel | ant



Vs.

The State of CGujarat& Respondent

ORDER

Leave granted.

The appellant is the 4th accused in a Crimnal case pending before the

Judi cial Mgistrate, First Cass, Mili in Guarat. The appellant filed a petition
under Section 482, C.P.C. before the H gh Court alleging that the conpl aint

filed against himdid not disclose any offence against himand, therefore, the
proceedi ngs have to be quashed. The Hi gh Court dismi ssed the application

and hence this S. L. P

Pursuant to the conplaint filed against the appellant and others, a charge
was framed under Sections 188 and 430 |PC The charge is to the follow ng
ef fect:

"Offence under Sections 188, 430 of |.P.C in the manner that
notification bearing No. MIS-111-V-10(2)/2000 dated 16.10.2000 was

i ssued by the Collector, Surendranagar for reserving the stock of

wat er for potable use, stored in the small and big | akes/Sim

| akes/irrigation schemes etc. under the Panchayat Department of

Sur endranagar District and under the Irrigation Department of the

State Governnent. That accused Nos. 1 to 3 conmitted breach of

the said notification on 14.12.2000 by preparing small |ane (N K),

drew the water of Nayaka Dam t hrough these small drainage to

their wells and then used the said water fromtheir well in their fields
for agricultural purpose. That accused No. 2 Narendrasinh

Kanubha drew water of Nayaka Daminto his well through small

|l ane (NIK) and took the said water through the pipeline in the fields
bearing Survey Nos. 608 and 451 in occupation and possession of

accused Nos. 4 and 5 and thereby they comrtted breach of

notification issued by the Collector, Surendranagar and by

reduci ng the stock of water they committed an offence. Therefore,

this charge-sheet is subnmtted for doing justice."

In order to constitute an offence puni shabl e under Section 188 IPC., there

must be di sobedi ence of an order pronul gated by a public servant lawfully
enpowered to do the sane. The of fence puni shabl e under Section 430, |.P.C
relates to the conmi ssion of mschief by diverting water fromsonme irrigation
wor k causing dimnution of the supply of water which is intended to be used for
agricultural purposes or for food and drinking purposes of hunman bei ngs and

ani mal s.

The District Mgistrate, Surendranagar, issued a notification on

14. 10. 2000 prohi biting the drawi ng of water from various danms includi ng Nayaka

Dam except for potable purposes. The case sought to be made against the
present appellant is that he violated the said notification by drawing water from
Nayaka Dam for agricultural purposes. The conplaint was | odged with Ml

Police Station by a Revenue Circle Oficer stating that persons nentioned in the
conpl aint were drawi ng water from Nayaka Dam for irrigating their agricultura

| ands. The appellant herein was not originally shown as an accused, but during
the course of the investigation, the appellant was inplicated as accused No. 4.
There is no allegation of any conspiracy being hatched by all the accused. |In the
complaint, there are no allegations against the present appellant. The counse

for the appellant further subnmitted that the |ands conprised in survey nunbers
mentioned in the charge-sheet, nanely, Survey No. 608 and Survey No. 451

do not stand in the nane of the appellant. Neither the conplaint nor the charge-
sheet makes any al l egation regarding the present appel I ant . Therefore, the
prosecuti on agai nst the appellant is not sustainable as no offence is nade out
against him As there is no allegation that the appellant has coimmitted any act
contrary to law, the proceedings against himare liable to be set aside. Hence,

we set aside the judgnent of the Division Bench of the Hi gh Court and the

crimnal proceedings initiated against the appellant herein are quashed.



The appeal s are di sposed of accordingly.
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(K. G Bal akri shnan)
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(B.N. Srikrishna)
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