H) | TEM NO. 107 Court No. 4 SECTI ON XVI

SUPREME COURT CF | NDI A
RECORD OF PROCEEDI NGS
ClVIL APPEAL NQ(s). 2804 OF 2007

NEW | NDI A ASSURANCE CO. LTD. Appel I ant (s)
VERSUS
PUNKALI DEVI & ORS. Respondent ( s)

(Wth office report )

Date: 19/05/2009 This Appeal was called on for hearing today.

CORAM :
HON BLE DR. JUSTI CE MJKUNDAKAM SHARNVA
HON BLE DR JUSTI CE B. S. CHAUHAN

For Appellant(s) M. P.V. Yogeswaran, Adv. (NP)

For Respondent (s) M. Shree Pal Singh, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

The appeal is disposed of in terns of the signed order.

(Shashi Sar een) (Vi jay Dhawan)
Court Master Court Master
(signed order is placed on the file)
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL No. 2804 OF 2007

NEW | NDI A ASSURANCE CO. LTD. c. Appel | ant ('s)
Ver sus
PUNKALI DEVI & ORS. - Respondent ( s)
ORDER

This appeal is filed by the Insurance Conpany, being aggrieved
by the judgnment and order dated 17.1.2003 passed by the Patna High
Court whereby the High Court dismissed the appeal of the present
appellant with a direction that the liability to pay the conpensation of
Rs. 1,44,000/- arising out of the notor accident would be initially on

the insurance conpany and that the anmount paid by the Insurance



Conpany beyond the statutory liability could thereafter be recovered by
the insurance conpany fromthe insured and the driver. The
I nsurance Conpany is aggrieved by the aforesaid judgnent and order

for the reason that the statutory liability of the Insurance Conpany
under Section 95 (2)(b) of the Motor Vehicles Act, 1939 was only

50, 000/-. The Insurance Conpany has contended in this appeal that

in that view of the natter the orders of the High Court as also the
tribunal directing for payment of entire liability by the Insurance

Conpany are erroneous.
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On 9.4.2009 an order was passed by this court directing for
listing this appeal during the summer vacation, 2009. The said order
was passed in presence of the counsel appearing for both the parties
and consequential to the said order the matter is listed before us for
heari ng.

Lear ned counsel appearing for the appellant is not present.
But in view of the judicial order passed and as there is no request of
the counsel for the appellant we proceeded to hear the matter with the
assi stance of the |earned counsel for the respondent who has taken us
t hr ough t he docunents avail able on record. He has drawn our
attention to a decision of this Court in Oiental |Insurance Conpany
Ltd. Vs. Raj Kumai (Snt.) and Ors. 2007 (12) SCC 768. He has
submitted that the liability of the insurer was limted to Rs. 50, 000/ -
in terms of insurance policy but since there is a direction of the Mtor
Accidents Cains Tribunal as also of the Hi gh Court, therefore the
order be passed for paynent of the entire anount of conpensation by
the insurer to the claimants adjusting the ambunt already paid to them
and also giving liberty to the insurance conpany to recover the bal ance
amount fromthe insured and a driver of the vehicle.

In paragraph 11 of the said judgnent in Oriental |nsurance

Co. Ltd. (supra) this court has recorded that in
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certain cases the Supreme Court has after |ooking into the fact



situation directed the insurance conpany to make paynment in case of
liability fromthe insurer. The amount which is awarded by the
tribunal is Rs. 1,44,000/-, out of which Rs. 15,000/- has already been
paid to the claimnts. Considering the fact situation and particularly
in viewof the fact that it would be open to the Insurance Conpany to
get the excess ampunt paid recovered, we dispose of the appeal with a
direction that the entire anount of conpensation awarded by the
tribunal and upheld by the High Court along with interest @9% p. a.
fromthe date of the application shall be paid by the insurance conpany
initially after adjusting Rs. 15,000/- which has already been paid to
the claimants. W al so observe that the insurance conpany shall be
entitled to recover the excess anobunt paid by it over and above the
statutory linit fromthe regi stered owner and the driver of the vehicle.
In terms of the aforesaid order and direction, this appeal stands

di sposed of leaving the parties to bear the costs.

................... J.
(Dr. MJUKUNDAKAM SHARNMA

(Dr. B. S. CHAUHAN)

New Del hi ,
May 19, 2009.



