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I'N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL No. 1327 of 2010

Ram Swar oop ... Appellant

Ver sus

State (Govt. NCT) of Del hi ... Respondent

JUDGMENT

D pak Msra, J.

The appel |l ant herein has been found guilty of the offence under

Section 15 of the Narcotic Drugs and Psychotropi ¢ Substances Act, 1985 (for

short

"the NDPS Act") and sentenced to undergo rigorous inprisonment for a

period of ten years and to pay a fine of rupees one lakh and, in default of
payment of fine, to suffer sinple inprisonment for two years.
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On 22.7.2005, Ritesh Kumar, a Sub-Ilnspector, while patrolling reached
at the outer gate of |SBT where Constable Balwant Singh met him and
both of them found the accused-appellant sitting on two white col oured
bags on the left side of the footpath. On seeing the police party he
tried to run away | eaving the bags which raised a suspicion in the
m nd of the Sub-Inspector and that |led to the apprehension and
interrogation of the accused. Eventually, on search of the bags, it
was found that those contained 64 Kgs. of poppy straw powder packed in
32 bags of polythene. After the search was carried out sanmples were
seal ed and sent to the Forensic Science Laboratory for exam nation

The investigating agency on conpletion of other formalities filed the
charge-sheet before the trial Court.

The accused pl eaded false inplication and clainmed to be tried.

On behal f of the prosecution eight w tnesses were exan ned including
the Sub-Inspector, Ritesh Kumar, and Constable Balwant Singh. The
| earned Additional Sessions Judge, Delhi in Sessions Case No. 90 of
2006, considering the material on record, found the accused guilty of
the of fence and i nposed the sentence as has been stated hereinbefore.

Ms. Sushnita Lal, |earned counsel for the appellant, has raised two
contentions, namely, (i) though the alleged seizure had taken place at
a crowmded place, yet the prosecution chose not to examne any
i ndependent witness and in the absence of corroboration from
i ndependent wi tnesses the evidence of only police officials should not
have been given credence to and (ii) there has been non-conpliance of
Section 50 of the NDPS Act inasmuch as the accused was not i nfornmed
his right to be searched in presence of a gazetted officer or a
Magi strate despite the nmandatory nature of the provision and,
therefore, the conviction is vitiated.

Per contra, it is urged by M. Rakesh Khanna, |earned Additiona
Solicitor General and M. Vivek Chib, |earned advocate appearing for
the respondent, state that the learned trial Judge as well as the High
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Court has correctly placed reliance on the testinony of the officia
wi tnesses and there is no mandatory rule that non-exanination of
i ndependent witnesses in all circunstances would vitiate the trial
It is their further submission that Section 50 of the NDPS Act is not
attracted to the case at hand as two bags were searched and not the
person of the accused-appellant.

To appreciate the first linmb of submission, we have carefully
scrutinized the evidence brought on record and perused the judgnment of
the H gh Court and that of the trial Court. It is noticeable that
the evidence of PW7, nanely, Ritesh Kumar, has been supported by
Bal want Singh, PW5, as well as other witnesses. It has come in the

evidence of Ritesh Kumar that he had asked the passerby to be
wi t nesses but none of them agreed and left wthout disclosing their
nanes and addresses. On a careful perusal of their version we do not
notice anything by which their evidence can be treated to be
untrustworthy. On the contrary it is absolutely uninpeachable. W
may note here with profit there is no absolute rule that police
of ficers cannot be cited as witnesses and their depositions should be
treated with suspect. |In this context we may refer with profit to the
dictum in State of U P. v. Anil Singh[1], wherein this Court took
note of the fact that generally the public at large are reluctant to
come forward to depose before the court and, t her ef or e, t he
prosecution case cannot be doubted for non-exanmining the independent
Wi t nesses.

At this juncture a passage from State, Govt. of NCT of Delhi v. Suni
and another[2] is apt to quote : -

"21. We feel that it is an archaic notion that actions of the police
of fi cer should be approached with initial distrust. We are aware that
such a notion was |avishly entertained during the British period and
policenmen al so knew about it. Its hangover persisted during post-
i ndependent years but it is time nowto start placing at |least initial
trust on the actions and the docunents nade by the police. At any
rate, the court cannot start with the presunption that the police
records are untrustworthy. As a proposition of law the presunption
shoul d be the other way around. That official acts of the police have
been regularly performed is a wse principle of presunption and
recogni sed even by the | egislature. Hence when a police officer gives
evidence in court that a certain article was recovered by him on the
strength of the statenent nade by the accused it is open to the court
to believe the version to be correct if it is not otherwise shown to
be unreliable. It is for the accused, through cross-exanination of
wi t nesses or through any other materials, to show that the evidence of
the police officer is either unreliable or at |east unsafe to be acted
upon in a particular case. |If the court has any good reason to suspect
the truthful ness of such records of the police the court could
certainly take into account the fact that no other independent person
was present at the tinme of recovery. But it is not a legally
approvabl e procedure to presume the police action as wunreliable to
start with, nor to jettison such action nerely for the reason that
police did not collect signatures of independent persons in the
docunents nade cont enporaneous with such actions."”

In Ranjee Rai and others v. State of Bihar[3], it has been opined as
follows: -

" 26. It is now well settled that what is necessary for proving
the prosecution case is not the quantity but quality of the evidence.
The court cannot overlook the changes in the value system in the
society. Wen an offence is conmitted in a village owing to |and
di spute, the independent w tnesses nay not cone forward."

Keeping in view the aforesaid authorities, it can safely be stated
that in the case at hand there is no reason to hold that non-
exam nation of the independent w tnesses affect the prosecution case
and, hence, we unhesitatingly repel the subm ssion advanced by the
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| earned counsel for the appellant.

The second Ilinb of proponenent of the |learned counsel for the
appel I ant pertains to non-conpliance of Section 50 of the NDPS Act.
In this context, the | earned counsel has drawn inspiration from the
pronouncenent of the Constitution Bench in Vijaysinh Chandubha Jadeja
v. State of Cujarat[4]. The larger Bench after referring to bjects
and Reasons of the NDPS Act and various provisions, nanely, Sections
41, 42 and 50 of the said Act, to the wearlier Constitution Bench
decisions in State of Punjab v. Baldev[5] and Karnail Singh v. State
of Haryana[ 6], and certain other authorities, eventually, opined thus:

"29. In view of the foregoing discussion, we are of the firm opinion
that the object with which the right under Section 50(1) of the NDPS
Act, by way of a safeguard, has been conferred on the suspect viz. to
check the misuse of power, to avoid harmto innocent persons and to
m nimse the allegations of planting or foisting of false cases by the
| aw enforcenent agencies, it would be inperative on the part of the
enpowered officer to apprise the person intended to be searched of his
right to be searched before a gazetted officer or a Magistrate. W
have no hesitation in holding that insofar as the obligation of the
aut hori sed officer under sub-section (1) of Section 50 of the NDPS Act
is concerned, it is nmandatory and requires strict conpliance. Failure

to conply with the provision would render the recovery of the illicit
article suspect and vitiate the conviction if the sane is recorded
only on the basis of the recovery of the illicit article from the

person of the accused during such search. Thereafter, the suspect may
or may not choose to exercise the right provided to himunder the said
provision."

The principle of substantial conpliance, as laid down in Joseph
Fernandez v. State of Goa[7] and Prabha Shankar Dubey v. State of
MP.[8], was not accepted as the ratio laid therein was not in
consonance with the dictumlaid down in Baldev Singh's case (supra).
Simlar principle has been reiterated in Myla Venkateswarlu v. State
of Andhra Pradesh[9] and Ashok Kumar Sharma v. State of Rajasthan[10].

W have referred to the aforesaid decisions as the | earned counsel has
strenuously urged that the provision, being nmandatory, there has to be
strict conpliance. But, a significant one, in the case at hand 32 bags
of poppy straw powder weighing 64 Kgs. had been seized fromtwo bags.
It has not been seized fromthe person of the accused-appellant. It
has been established by adduci ng cogent and reliable evidence that the
bags belonged to the appellant. In A nmer Singh v. State of
Haryana[ 11] the appellant was carrying a bag on his shoulder and the
sai d bag was searched and contraband articles were seized. Wi | e
dealing with the applicability of Section 50 of the NDPS Act, t wo
| earned Judges referred to the decisions in Mdan Lal v. State of
H P.[12] and State of H P. v. Pawan Kumar[13], and cane to hold as
foll ows: -

"Thus, applying the interpretation of the word "search of person" as
laid down by this Court in the decision nmentioned above, to facts of
present case, it is clear that the conpliance with Section 50 of the

Act is not required. Therefore, the search conducted by t he
investigating officer and the evidence collected thereby, is not
illegal. Consequently, we do not find any nmerit in the contention of

the | earned counsel of the appellant as regards the non-conpliance
with Section 50 of the Act."

Tested on the bedrock of the aforesaid dictum the contention, so
assi duously raised, that there has been non-conpliance of Section 50
of the NDPS Act is wholly sans substance.

In view of the aforesaid prem sed reasons, the appeal, being devoid of
merit, stands dismn ssed.
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UPON hearing counsel the Court made the follow ng
ORDER

The appeal is dismssed in ternms of the signed judgnent.

| (NARENDRA PRASAD) | [(MS. NEG)
| COURT MASTER | | COURT MASTER

(Signed "Reportable" judgnent is placed on the file)
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