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SUPREME COURT OF | NDI A
RECORD COF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (Crl.) No(s).2637/2013

(From the judgenent and order dated 07/03/2013 in CRLRP No. 124/2013
of The H GH COURT OF DELHI AT N. DELHI)

STATE OF NCT OF DELHI Petitioner(s)
VERSUS
MUKESH Respondent (s)
(Wth appln(s) for stay and office report)
Date: 03/05/2013 This Petition was called on for hearing today.
CORAM :
HON BLE THE CHI EF JUSTI CE

HON BLE MR, JUSTICE M Y. EQBAL
HON BLE MR, JUSTI CE VI KRAMAJI T SEN

For Petitioner(s) M. Mhan Parasaran, SG
M. Dayan Krishnan, Adv.
M. D.L. Chidananda, Adv.
M. Shishir Singh, Adv.
M. D.S. Mhra, Adv.

For Respondent(s) M. V.K Anand, Adv.
M. N K Neeraj, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

Leave granted.
The crinmnal appeal is allowed.
[ T.1. Rajput ] [ Jugi nder Kaur ]
Deputy Registrar Assi stant Regi strar

[ Signed order is placed on the file]

I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI' M NAL APPEAL NO. 698 COF 2013
(Arising out of S.L.P. (Crl.) No.2637 of 2013)



State of N.C. T. of Del hi ... Appel | ant (s)

Ver sus

Mukesh ... Respondent ( s)

O R D E R

Leave granted.

This appeal is directed against the judgenent and order dated 7th
March, 2013, passed by a |l earned Single Judge of the Delhi Hi gh Court
in Crimnal Revision Petition No.124 of 2013. By his said order, the
| earned Judge set aside the order passed by the Trial Court rejecting
the prayer nade on behal f of the accused to confront P.W1 wth a
statenment made by himin a Television interviewon Zee News on 8th
February, 2013, after the filing of the charge-sheet, for the purpose
of contradicting himwith his previous statenment in order to test his
veracity and to inpeach his credibility, as provided for under Section
146 of the Evidence Act, 1872

The | earned Solicitor General urged that the view taken by the
H gh Court could result in serious consequences in the matter of
hol ding of trials on account of the fact that the attenpt to bring in
evi dence by way of cross-exam nation of a prosecution wtness, in
regard to statenents nmade after the filing of the charge-sheet, would
be contrary to the provisions of Section 145 of the Evidence Act as
well as section 161 of the Code of Criminal Procedure, 1973 [‘Code’
for short].
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In the instant case, on the basis of certain statenents nade by
P.W1, the conplainant, and other material, a charge-sheet had been
filed by the Investigating Authorities against the respondent. After
t he charge-sheet had been filed, the conplainant appears to have given
a T.V. interviewon Zee News on the sanme subject. In the said
circunstances, the question which arises is, whether, under the
provi sions of Section 145 of the Evidence Act, a subsequent statenent
made after the filing of the charge-sheet could be treated as a
"previous statement” and be utilized for the purposes of Section 145
thereof. For the sake of reference, Section 145 of the Evidence Act
i s extracted hereinbel ow

"145. Cross-exam nation as to previous statenments in witing.--
A witness may be cross-exam ned as to previous statenments nade
by himin witing or reduced into witing, and relevant to
matters in question, wthout such witing being shown to him or
being proved; but, if it is intended to contradict him by the
witing, his attention nust, before the witing can be proved,
be called to those parts of it which are to be used for the
pur pose of contradicting him"

The | earned Solicitor General also referred to the provisions of
Section 162 of the Code, fromwhich he pointed out that the statenent
made to the police under Section 161 of the Code was not to be signed
and, in any event, no statenent nade by any person to a police officer
in the course of the investigation should, if reduced to witing, be
signed by the person making it, nor should any such statement or any



record thereof, whether in a police diary or otherwi se or any part of
such statement or record, be used for any purpose, save as indicated

in the section itself. The learned Solicitor Ceneral poi nted out
that, in
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the proviso to sub-section (1), it has been indicated that, when any
witness is called by the prosecution in such inquiry or trial, whose

statenent has been reduced into witing, any part of his statement, if
duly proved, nmay be used by the accused and with the pernission of the
Court, by the prosecution, to contradict such witness in the nmanner
provi ded by Section 145 of the Evidence Act, and when any part of such
statement is so used, any part thereof nmay also be used in the re-
exam nation of such witness, but for the purpose only of explaining

any nmatter referred to in his cross-examnation. The | ear ned
Solicitor General sought to enphasise the fact that the aforesaid
provisions all indicate that, for the purposes of the prosecution

Wi t nesses, statenents made prior to the filing of the charge-sheet
could be used for the purpose of either Section 145 of the Evidence
Act or Section 161 of the Code. According to him the schenme of the
Code as well as the Indian Evidence Act clearly indicates that only
such statenments, as nmade by the prosecution w tnesses and recorded for
t he purposes of Section 161 of the Code, may be used for the purposes
indicated therein during the trial. According to him in the instant
case, the interview given by P.W1 on television, after the filing of
t he charge-sheet, cannot be said to be a previous statenent for the
pur poses of Section 145 of the Evidence Act.

The learned Solicitor GCeneral also brought another inportant
aspect to the notice of the Court as to how far a Television
interview, after the filing of the charge-sheet, could be introduced
by way of evidence in the trial. According to him the recording of
an interview before the
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Medi a could not be equated with the statenents nmade by the wtness
during investigation before the Police authorities and, accordingly,
even on such score, the High Court was in error in setting aside the
order passed by the learned Trial Judge and directing that the said
material could al so be used on behal f of the accused for the purpose
of confronting the wtness.

On the other hand, it has been submtted by |earned counsel for
the respondent-accused that the use of the expression "previous
statements" made in Section 145 of the Evidence Act, cannot be or
should not be interpreted to nmean, statenents nade only at the tinme of
i nvestigation under Section 161 of the Code, but should also be
extended to any period before the witness is actually exanmned and
that, accordingly, a statenent, which is nmade even after the filing of
t he charge-sheet by the prosecution w tness, could be used to confront
himfor the purpose of any contradiction which nmay be evident.

Learned counsel has also submitted that the object of a fair trial
could al so be evident from Section 146 of the Evidence Act, which
provi des for questions which are lawful in cross-exanination and
i ndi cates that, when a witness is cross-exam ned, he may, in addition
to the questions already raised, be asked any question to test his
veracity and to shake his credit, which is the argunment which seens to
have been accepted by the High Court. 1In support of his subnission
| earned counsel has referred to the decision of this Court in Bipin
Shantilal Panchal vs. State of Gujarat & Another [2001 (3) S.C C. 1],
whi ch has been referred to by the H gh Court, wherein it was held by
this Court that, when
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evi dence was being adduced, repeated objections raised wth the



intention of affecting and hanmpering the trial have to be discouraged
and, accordingly, all objections with regard to the admissibility of
evi dence should be taken note of by the Presiding Oficer, but no |ong
argunents and subni ssions should be entertained at such stage, and
that any objection that nay be taken with regard to the adnissibility
of such evidence could be taken at the time of final arguments.
Learned counsel has laid stress on Paragraphs (12) and (13) of the
judgenment, wherein it has been observed that, in the said case, on
di fferent occasions, the Trial Judge had chosen to decide questions of
adm ssibility of docunents or other itens of evidence, as and when
obj ections thereto were raised, and then detailed orders were passed
ei ther uphol ding or overruling such objections. Their Lordships also
observed that the worst part was that after passing the orders, the
trial court waited for days and weeks for the parties concerned to go
before the higher Courts for the purpose of challenging such
interlocutory orders. It is in such context that their Lordships held
that it was an archaic practice that during the evidence-collecting
stage, whenever any objection was raised regarding admissibility of
any material in evidence, the Court did not proceed further w thout
passing orders on such objections. Accordingly, their Lordships
suggested a practice which, according to them would be a better
substitute and, that is, whenever an objection is raised at the
evi dence-taki ng stage regarding the adnmssibility of any nmaterial or
itemof oral evidence, the trial court can nake a note of such
obj ection and mark the objected document tentatively as an exhibit in
the case (or record the objected part of the oral evidence), subject
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to such objections to be decided at the last stage in the fina
j udgnent . Learned counsel, accordingly, submitted that, in the

interest of justice and having regard to the provisions of Section
146 of the Evidence Act, it was incunbent upon the Trial Court to
all ow the defence to cross-exanine P.W1 on the statenents nade by him
during the television interview given by himafter the filing of the
charge-sheet and which interview had not been relied upon by the
prosecuti on.

Havi ng carefully considered the subm ssions nade on behal f of the
respective parties, we are inclined to hold that, fromthe schene of
the Code of Criminal Procedure and the Evidence Act, it appears that
the investigation and the materials collected by the prosecution prior
to the filing of the charge-sheet under Section 161 of the Code, are
materi al for the purposes of Section 145 of the Evidence Act, 1872
The expression "previous statenments nmade" used in Section 145 of the
Evi dence Act, cannot, in our view, be extended to include statements
made by a witness, after the filing of the charge-sheet. |n our view,
Section 146 of the Evidence Act also does not contenplate such a
situation and the intention behind the provisions of Section 146
appears to be to confront a witness with other questions, which are of
general nature, which could shake his credibility and al so be used to
test his veracity. The aforesaid expression nust, therefore, be
confined to statenents nade by a w tness before the police during
i nvestigation and not thereafter

Coupled with the above is the fact that the statenent nade is not
a statement before the Police authorities, as contenplated under
Section 161 of the Code. It is not that
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el ectronic evidence may not be admitted by way of evidence since
specific provision has been made for the sane under Section 161 of
the Code, as anended, but the question is whether the same can be
used, as indicated in Section 161, for the purposes of t he

investigation. |If one were to read the proviso to sub-section (3) of
Section 161 of the Code, which was inserted with effect from 3lst
Decenber, 2009, it will be clear that the statenments nmde to the

police officer under Section 161 of the Code nmay al so be recorded by



audi o-video electronic neans, but the same does not indicate a
statement made before any other Authority, which can be used for the
pur poses of Section 145 of the Evidence Act.

The decision referred to by the | earned counsel in the case of
Bi pi n Shantilal Panchal [supra] has to be read and understood in that
context. The said decision appears to have been rendered in a
situation where, at every stage, the prosecution’s attenpts to adduce
evi dence was being objected to on behalf of the accused. It is in
such circumnstances that the decision was rendered. This is a case
where, however, an attenpt of the defence to introduce evidence, which
is not contenplated within the schenme of the Code or the Evidence Act,
was before the Court and the Court decided that the same could not be
permtted. The decision in the case of Bipin Shantilal Pancha
[ supra] cannot, therefore, be applied to the facts of this case.

In this regard, reference may be made to the decision rendered by
a Bench of six Judges of this Court in Tahsildar Singh & Os. vs.
State of Uttar Pradesh [A.l.R 1959 S.C. 1012], wherein, in sonmewhat
simlar circunstances, it was stated that "previous statenent" would
be such statenents as
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made during investigation.

Accordingly, we allow the appeal, set aside the judgenent of the
H gh Court and restored that of the Trial Court.

......................... cJl .
[ ALTAMAS KABI R]
........................... J.
[MY. EQBAL]
........................... J.
[ VI KRAMAJI T SEN]
New Del hi ,
May 03, 2013.
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