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Om Pr akash
Ilant (s)

Kinmtu & Anr.
ndent (s)

(with prayer for interimrelief and office report)

Wth
Cvil Appeal No. 2123 of 2000

(with prayer for interimrelief)

Date: 11/08/2005 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE ASHOK BHAN
HON BLE MR JUSTICE S.B. SINHA
For Appell ant(s) M . Subranoni um Prasad, Adv.

For Respondent(s) M. S.S. Mttal, Sr. adv.
M. N khil Goel, Adv.
Ms. Sheela Goel, Adv.

For R-2 M. Anil Shrivastav, Adv.
M. Saurabh Shrivastava, Adv.
Ms. Banoshri V., Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER

SECTI ON X'V

Ver sus

The appeal s stand disposed of in terms of the signed order. No costs.

(J.S. Rawat)
ngh)

Court Master
t Master

(Signed order is placed on the file)
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Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 2122 COF 2000

Om Prakash Appel I ant (s)

Ver sus

Kimtu & Anr. Respondent (s)

Wth
Cvil Appeal No. 2123 of 2000

ORDER

These appeal s are directed agai nst the judgnents and decrees

dat ed 1.4.1999 and 13. 8. 1999 passed by a learned Single Judge of the

Hi gh Court of Hi machal Pradesh at Shim a in R S. A Nos. 269/ 93 and

127/ 1994 respectively whereby and where-under the appeals preferred by

the first respondent herein were all owed.

Bereft of all unnecessary details, the fact of the matter is as under:

The property in dispute admttedly bel onged to one Gheru. He

was said to be deaf and dunb. On or about 28. 8. 1962, he allegedly

executed a Power of Attorney in favour of his wife Sobhi. Acting on or on

the basis of the said Power of Attorney, Sobhi executed several deeds of

sale in favour of various persons. Kintu, the original plaintiff (respondent

no.1l herein) is the daughter of Gheru. Several suits were filed by Gheru or

Kinmtu questioning the legality or validity of the said Power of Attorney and

consequently the diverse deeds of sal e executed by Sobhi in favour of the

vendees. Some of the suits were decreed. So far as the present suit filed by



Kimtu is concerned, the sane cane to be dism ssed by the trial court, inter

alia, holding that Gheru was not legally disabled to execute the Power of

Attorneys. The said judgment and decree of the trial court was affirned by

the First Appellate Court.

The Hi gh Court in the Second Appeal preferred by the plaintiff-

respondent, fornulated the follow ng substantial questions of |aw

"1 Whet her once a person is held to be an idiot or
Lunatic, can he be allowed to deal with his property by
hi nsel f or through appoi ntment of any Agent?

2. Whet her in Vi ew of section 6 of t he I ndi an
Limtation Act, limtation can start runni ng agai nst an

idiot or lunatic before he becones sane and in case he

di es as an i di ot or | unatic, t he Ssui t can be sai d to be

barred by linmtation if the same is filed within three years
of his death by his successors?"

For the reasons stated hereinafter, it is not necessary to deal with

the said purported questions of |aw

It is not in dispute that another suit being Suit No. 63/83 filed by

Gheru in the Oiginal Side  of t he Hi gh Court of Hi machal Pradesh

questioning certain transactions entered into by and between the aforesaid

Sobhi and one Shri Charan Das Dogra, was disnissed by a | earned Single

Judge of the sai d Court. However, an appeal was preferred t her eagai nst

before a Division Bench by Kintu, who was substituted in place of Cheru

as he died during the pendency of the said suit, marked as RFA No. 355/92

was al | owed. It is also not in dispute that although the original Power of

Attorney executed by Gheru in favour of his wi fe Sobhi was not brought on

record, but the same had been produced by the defendants in the said civi



suit No. 63/83 which was the subject-matter of appeal in RFA No. 355/92

It is stated at t he bar t hat t he pl aintiff-respondent filed

application for adduction of additional evidence under Order 41 Rule 27 of

t he Code of Cvil Procedure (CPO) for bri ngi ng on record t he

af orenmenti oned judgnent in RFA No. 355/92. Nothing has been shown to

us that the said application was allowed. The |earned Single Judge of the

H gh Court however relying heavily on the said judgnment of the Division

Bench, allowed the instant appeal.

The | earned counsel for the parties addressed us at great length as

regards the relevancy and admissibility of the said judgnent in terns of

Sections 41, 42 and 43 of the Indian Evidence Act. W, however, for the

reasons to be stat ed herei nafter, do not i nt end to ent er into t he sai d

questi ons as at pr esent advi sed. Suffice to say t hat t he Hi gh Court,
i f

intended to rely upon the aforesaid judgnment of the Division Bench passed

in RFA  No. 355/ 92, was bound to fornul ate an appropriate subst anti al
question of law in terns of sub-Section(5) of Section 100 CPC. It failed to
do so. It has not been disputed before us and even otherwise it is apparent

fromthe record that the High Court in setting aside the judgnent of the

trial court and t he First Appel | ate Court, principally relied upon t he

j udgnent of t he Di vi si on Bench render ed in RFA  No. 355/ 92. There

cannot be any doubt or di spute t hat t he said judgnent bei ng not a

judgnent in remwas not binding upon the appellants herein. It mght have

been taken in evidence but its relevance / evidentiary value was required to



be considered and deternmined by referring to the appropriate provisions of

t he I ndi an Evi dence Act, as envi saged under Secti on 43 t her eof . I't,

however, appears that this aspect of the matter was not argued before the

Hi gh Court and, therefore, it had no occasion to consider the sane. It is

trite that the decision in a case cannot be rendered only on the basis of the

j udgnent in anot her case whi ch is not concl usi ve between t he parties.

{See: Surendra Kumar Vakil and Ors. v. Chief Executive Oficer, MP. &

Ors., [2004(10) SCC 126 (paragraph 10)] and Sanjay Gera v. Haryana

Ur ban Devel opnent authority and Anr., [2005(3) SCC 207]}. The Hi gh

Court, therefore, in our opinion, coomitted a nmanifest error in passing the

i mpugned  j udgnent solely relying on or on t he basi s of t he af oresai d

j udgnent of the Division Bench passed in RFA No. 355/92 and ignoring

the other materials on record. It was, in law, obligatory on the part of the

Hi gh Court to consider the other materials on record so as to arrive at a

finding that the conclusions of the trial court as also of the First Appellate

Court were not | egally sustainable. Havi ng not done so, in our opinion

the High Court fell into an error particularly so as it failed to formulate an

addi tional substantial question of lawin terms of sub-Section (5) of Section

100 CPC.

For the reasons aforenmentioned and in view of the fact that the

mai n substantial questions of |aw have been answered w thout fram ng an

addi tional substantial question of law, the findings recorded by the High

Court are required to be set aside. The i mpugned judgment is accordingly



set aside and the matter is remtted to the Hi gh Court for determ ning the

i ssues between the parties afresh in accordance with | aw.

The Hi gh Court would be at liberty to frame appropriate question

of law, if it arises in the appeal

Needl ess to nention that nothing stated herein above be treated as

an expression of opinion on the nerits of the dispute and the H gh Court

shal | deci de t he appeal uni nfl uenced by any of t he observations made

herei n above, in accordance with | aw.

Since the present proceedings pertain to the suits instituted in the

year 1987, we would request t he Hi gh Court to t ake up t he mat t er on

priority basi s and di spose it of as expedi tiously as possi bl e, preferably
wi t hin si X nmont hs from the date of recei pt of this or der. Parties ar
e

directed to appear before the Registrar General of the Hi gh Court through
their counsel or otherwi se on the 9th of Septenber, 2005 for directions.

Registry is directed to transmt the original record of the case to
the High Court forthwith to enable it to proceed with the matter.

The appeal s stand di sposed of accordingly. No costs.

New Del hi;
o
August 11, 2005. (S.B. SINHA)



