FH

| TEM No. 2 Court No. 9 SECTI ON | VA
AN MATTER
SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Part - hear d:
Petition(s) for Special Leave to Appeal (Civil) No.11653/2000

(From t he judgenent and order dated 23/02/2000 in CP 162/00
of The HI GH COURT OF KARNATAKA AT BANGALORE)

BHAJRANGALAL AGARWAL (D) BY LRS. Petitioner (s)

VERSUS

CHANNAPPA (D) BY LRS. Respondent (s)
(Wth prayer for interimrelief)

Date : 05/12/2000 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE SYED SHAH MOHAMVED QUADRI
HON BLE MR JUSTI CE S. N. PHUKAN

For Petitioner (s) M .G rish Anant hanurt hy, Adv.

M. P.P. Singh, Adv.

For Respondent (s)
M. Shankar Divate, Adv.

UPON hearing counsel the Court made the follow ng

ORDER
........ L.....l......T.......T.......T.......T.......T........J
Leave granted. The appeal is allowed with no
order as to costs.
(Usha Bhar dwaj ) (Kanwal Si ngh)
P.S. to Registrar Court Master

Signed order is placed on the file.
. PA

. PL55
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Cl VI L APPELLATE JURI SDI CTI ON
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66000000060600000066000000600;
(Arising out of SLP(C)No.11653 of 2000)



Bhaj ar angal al Agarwal (D) by Lrs. ....Appellant (s)

Ver sus

Channappa Hat pakki (D) by Lrs. Respondent (s)

O R D E R@@

Leave is granted.

Appel | ants 1(a) to 1(e) are t he | ega
representatives of appellant No.1l, |late Bhajrangala
Agarwal, who died during the pendency of the Revision
before the High Court. He had obtained on rent the suit
premises, a non-residential buillding, of which late
Channappa Hatpakki ,respondent No.1 was the |[|andl ord.
Hi s legal representatives are respondents 1(a) to 1 (d).
The appel |l ants have chall enged the legality of the order
of the H gh Court passed in Civil Petition No.162 of
2000 dat ed February 23, 2000 in this appeal
(Hereinafter the parties will be referred to as tenant
and the landlord).
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The tenant had suffered an order of eviction from
t he court of |earned Principal Minsiff Hubli in
H R C. No. 254 of 1983 dated March 7, 1987. Against the
said order, he filed a Revision before the First
Additional District Judge, Dharwad bei ng Revision (Rent
No. 49/ 87) . It was dismssed on Cctober 21, 1992. It
was against that order that the aforementi oned Revision
was filed by the tenant before the Hi gh Court. Duri ng
the pendency of the Revision Petition, the tenant,
revision petitioner, died on April 19, 1999. The
revision stood abated for the | egal representatives of
the tenant were not brought on record within the period
of limtation. Appel lants 1(a) to 1(e) filed
applications to set aside abatenent and to bring them on
record as the legal representatives of the deceased
tenant. There was delay of 95 days in filing the said
appl i cations. The explanation for the delay was that
they had no know edge that the business premses in
which their father was carrying on the business was the
subject nmatter of revision before the Hgh Court and
that as soon as they canme to know of it on 9.12.99 when
they were brought on record in the execution petition
filed by the Iandlord, they nade further enquiries,took
necessary steps and filed the applications on January 9,
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2000. There was thus a delay of 95 days in filing the
appl i cations. The H gh Court by t he i mpugned
order,declined to condone the delay and al so held that
in case of non-residential prem ses t he | ega
representatives had no right to cone on record.

In so far as the condonation of delay is
concerned, in our view, the tenants/appellants have
shown sufficient cause to justify condonation of delay
and accordingly we set aside the order of the High Court



on that aspect and condone the delay of 95 days.

In view of the judgnment of this Court in Gantusa@®@
CCcccece

H. Baddi vs. Meerabai G Pai, reported in 2000 (4) @@
(66666000006 6666000000660 000:
SCC 586, holding that the view expressed by the
Kar nat aka Hi gh Court that the |legal representatives of a
non-residential prem ses have no right to prosecute the
eviction proceedings is not a good law. The second
ground in the inmpugned order cannot al so be sustained.
This Court held as foll ows:

. SP1

"The provisions of the Karnataka
Rent Control Act directly cane up for
consideration before a Bench of this
Court in the case of Vishnu Narayan
Gadskari  vs. Par al al Bal adev Uza.
Rel ying wupon the aforesaid Constitution
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Bench decision and bearing in nmnd the
definition of "tenant" in Section 3(r) of
the Karnataka Act, the Court held that
the tenant continues to have an estate or
interest in the tenanted prenises and the
t enancy rights both in respect of
residenti al premn ses and comrer ci a
premises are heritable. In the latter
decision in Venkatesh Thi mmai ah case
nei ther the decision of the Constitution
Bench, referred to supra, has been
noticed nor the earlier two Judge Bench
decision of this Court on the provisions
of the Karnataka Act has been noticed and
relying upon t he deci sion of t he
Kar nat aka H gh Court, wi t hout any
analysis of the provisions of the Act,
the conclusion of the foruns bel ow that
t he prem ses in guestion bei ng
non-residential, the right of tenancy
therein is not heritable has been upheld.
In view of the lawlaid down by the
Constitution Bench as well as the earlier
decision of this Court in Vishnu Narayan
Gadskari case we have no hesitation to
hol d that the latter decision in
Venkat esh Thi nmai ah casel has not been
correctly decided. 1In the absence of any
contrary provisions in the Act, it nust
be held that the tenancy in respect of a
non-resi denti al premni ses under t he
Karnataka Rent Control Act is heritable.
The conclusion of the High Court to the
contrary, t her ef or e, cannot be
sust ai ned. "

. SP2

It follows that the order relied upon by the High
Court in dismssing the revisions is no | onger good | aw
and, therefore, the order inpugned has to be set aside
on that ground.

For the aforenentioned reasons, the inpugned
order of the High Court is set aside. The revision is
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restored to the file of the H gh Court and the case is
renanded back to the High Court for disposal in
accordance with | aw.

The appeal is accordingly allowed. But in the
circunstances of the case, we nmake no order as to costs.

Since the matter is pending from 1987, we have no
doubt that the High Court will dispose of the revision
expedi tiously.

New Del hi, J
Decenber 05, 2000 (S. N. Phukan)



