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SUPREME COURT COF | NDI A
RECORD OF PROCEEDI NGS

C. A No. 4138-41/04

Conmmr. of Central Excise, Bel apur APPEALLANT
Ver sus
Ms. E Merck India Ltd. & Anr. RESPONDENT

(Wth office report)

W TH

CA Nos. 2623, 3480, 3572, 4202, 5204/06, 614, 1167, 1175, 1170, 1285, 1511,
1898, 2282, 2821/ 07

(Wth appln.for stay and with office report)

Dat e: 19/ 7/ 2007 This matter was called on for hearing today.

CORAM
HON BLE MR JUSTICE S. H KAPAD A
HON BLE MR, JUSTI CE B. SUDERSHAN REDDY

For Appearing parties M. Mathai M Pai keday, Sr. Adv.
M's. Shilpa Singh, Shishir
Pi naki , K. K. Senti | vel an, Shal i ni
Kumar and B. K. Prasad, M. P. Par neswar an, Advs.
In CA 3480/ 06 M. Rajiv Shakdher, Sr. Adv.
In CA 4202/ 06 M 's. UA Rana, Abhi shek Rao, S. Chakraborty, Nitesh
Jain, Advs.for Ms. Gagrat & Co.
In CA 4138-4141/ 04 M. Joseph Vel lapally, Sr. Adv.
M s. Raghvesh Si ngh, UA Rana,
Manoj Sankl echa, Ni tesh
Jai n, Advs. f or Ms. Gagrat & Co.
UPON hearing counsel the Court made the follow ng

ORDER
In CA Nos. 4138-41/04

The Appeals are disnissed with no order as to costs.
In Rest of the CGivil Appeals
Li st on 24.7.2007.
(Suman Wadhwa) (Madhu Saxena)
Court Master Court Master

Signed order is placed on the file.

I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NOS. 4138-4141 OF 2004

COVMWNR. OF CENTRAL EXCI SE,
BELAPUR .. APPELLANT

VS.



MS. E. MERCK INDIA LTD. & ANR ... RESPONDENTS
CORDER

These appeal s preferred by the Departnent had raised two issues,
nanely, that concerning classification and extended period of limtation. The
product in question was Fixed Dose Conbi nation (FDC) of Vitanmin Bl, B6 and
Vitam n B12. According to the assessee the said product was medi canent and
therefore it fell under Chapter Headi ng 3003. 10 whereas according to the
Department the said product fell under Heading No. 2936.00. According to the
Department it is well settled that when an itemfalls under a specific entry it is
not necessary to resort to a general entry. According to the Departnment the
above product canme under Headi ng 2936.00 as the said entry referred to pro-
vitam ns and vitam ns.
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Vi de show cause notice dated 2.5.2001 the Departnment alleged wlful
m s-decl aration by the assessee and on that basis the Departnent invoked
Sec. 11- A of Central Excise Act and clained duty for the extended period
comrenci ng from1.4.1996 to 28/2/1999.

In our view we are not required to examine in the present civil appea
the i ssue concerning classification. The reason being that vide a Notification
dated 14/10/1999 Mnistry of Health and Family Wl fare had banned the
manufacture, sale and distribution of the said Conbination for human use in
public interest. Further if the assessee succeeds on the second issue then we need
not exam ne the question of classification in the present case. W keep that
question open to be decided in an appropriate nmatter.

On the second question regarding invocation of extended period of
limtation we find that at one point of tinme several manufacturers |ike the
assessee treated the above Conbi nation as having therapeutic value. In fact the
record indicates that the Drug Controller General (India) had issued a letter
directing the respondent herein - Ms. E. Merck India Ltd. to claimthe above
product as classifiable as nmedicanent as it possessed therapeutic val ue. The
cl aimof the assessee-respondent herein that the above Conbi nati on was a
medi cament was in consonance with the
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directions given by the Drug Controller. In the circunstances Sec. 11-A cannot
be invoked. In the above circunstances it cannot be said that there was a wilfu
m s-decl aration on the part of the respondent-assessee.

For the aforestated reasons we do not find any nerit in the civi
appeal s and the sanme are accordingly dismssed with no order as to costs.

(S. H KAPADI A)

( B. SUDERSHAN REDDY)
NEW DELH ;
JULY 19, 2007.



