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SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Crl.) No(s). 2770/2013

(Arising out of inmpugned final judgnment and order dated 14/12/2012
in CRMC No. 4250/2012 passed by the High Court O Delhi At N
Del hi)

NANDAKUVAR & ORS. Petitioner(s)
VERSUS

M S ECE | NDUSTRI ES LTD. Respondent ( s)
(with appln. (s) for stay and office report)

W TH
SLP(Crl) No. 2962/2013
(Wth Ofice Report)

Date : 04/08/ 2014 This petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE SUDHANSU JYOTI MJKHOPADHAYA
HON BLE MR, JUSTI CE S. A. BOBDE

For Petitioner(s)

Kri shan Kumar, Adv.
Sunita Arora, Adv.
(Ms.) Vipin Gupta , Adv.

vFs

For Respondent (s)

M. Vijay K Verma , Adv.
M. Dl Raj Kumar, Adv.
M. RS Negi, Adv.

UPON hearing the counsel the Court namde the follow ng
ORDER
Leave granted.

The appeals stand allowed in terns of signed order.
Signature Not Verified

Digitally signed by

Neet a Sapra
Date: 2014.08.11
17:18:45 | ST
Reason:
(Neet a) (Usha Sharm)
Sr. P.A COURT MASTER
(Signed order is placed on the file)
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO. 1692 OF 2014
(Arising out of SLP(Crl.) No. 2770 of 2013)
NANDAKUVAR & ORS. Petitioner(s)

VERSUS



M S ECE | NDUSTRI ES LTD. Respondent ( s)
W TH
CRI M NAL APPEAL NO 1693 OF 2014
(Arising out of SLP(Crl.) No. 2962 of 2013)
ORDER

Leave granted.

These appeal s have been preferred by appell ants agai nst
the order dated 14th Decenber, 2012 passed by the Hi gh Court of
Del hi at New Delhi in Crl. Msc. Case No. 4250 of 2012

By the inpugned order, the H gh Court refused to excise
power under Section 482 Cr.P.C. to set aside the inpugned order
dated 3rd Cctober, 2012 passed by the Metropolitan Magistrate as
al so for quashing of the crimnal conplaint being CC No. 422/1/12
and 423/1/12.

The respondent filed a conplaint case under Section 138
of t he Negoti abl e I nst rument Act about t he di shonour of t wo
cheques bearing No. 001539 dated 12th August, 2012 and cheque no.
001541 dated 12t h August, 2012. The trial court by inmpugned order
dated 29th Septenber, 2012 issued summons to the appellants who
were accused nos. 7,8, and 10 and ot her accused persons nentioned

in the conplaint and the sane was issued showing 3rd Cctober, 2012
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t he date for appear ance. Accordi ng to appel I ant s, t hey
i ndependent non-executive directors, appellant No. 1 - Nandakunar

was appointed as Director on 30th Septenber, 2009 in the category

of I ndependent Non-executive Director by Ms Gammon Ltd. now known

as Ms GEl Industrial Systens Ltd., Bhopal, appellant no. 2 -

Vijay Kurmar Khanna was appoi nt ed on 29t h January, 2004
Additional Director in the category of Independent Non-executive

Director by the Board of Directors of Ms GEl Industrial Systens

Ltd. The appellant no. 3- Sudershan Synghal was appoi nted on 20th

Sept enber, 2005 as noni nee Director of Director of M s
I ndustrial Systens Ltd. Who represented the Madhya Pradesh State

Governent (Madhya Pradesh Financial Corporation) in the category

of I ndependent Non- Executi ve Director of M s GEl I ndustria

are

as



Systens Ltd. Though they were not directly involved nor dealt wth
the matter of the conpany, they were inpleaded as accused in the
petition under Section 138 Negotiable Instrunment Act. For the said
reason, the appellants filed a petition under Section 482 Cr.P.C
chal | engi ng the summoni ng order dated 3rd COctober, 2012 passed by
the Metropolitan Magistrate as al so for quashing of the crinina
compl ai nt being CC No. 422/1/12 and 423/1/12.
The Hi gh Court by inpugned order dated 14 th Decenber,
2012 observed as foll ows:
"However, a perusal of the conplaint
reveal s that the averment against the
present petitioners is that they are
full and effective controls of all the
busi ness affairs of the accused No. 1

conmpany and are responsible for its day to
day busi ness.

in
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Keeping in view the said specific
averment in the conplaint, this Court is of
the view that neither the present conplaint
can be quashed nor the summoni ng order can
be set aside.”

Noti ce was issued on conpl ai nhant -respondents. In spite
of service of notice respondents have not appeared. It has not
been di sput ed t hat al | t he appel I ant s wer e appoi nt ed as

I ndependent Non- Executive Directors of the Board of Directors of
the Ms GEl Industrial Systens Ltd.(earlier known as Gammon | ndia
Ltd.). Thi s is also apparent from the certificate dated 10 th
Decenber, 2012 issued by Chairnman and Managing Director of Ms GE
I ndustrial Systens Ltd.
In the case of S.MS. Pharmaceuticals Ltd. vs. Neeta
Bhal | a and Another (2007)4 SCC 70 this Court held as foll ows;

"10. Having regard to the inportance of
the questions, the matter was referred to a
t hree- Judge Bench of this Court. Upon
noticing the rival contentions of the
parties as al so the precedents operating in
the field, the questions were answered by
the larger bench in the follow ng terns:

"109. In view of t he above
di scussion, our answers to the
questions posed in the reference
are as under:

(a) It is necessary to
specifically aver in a conplaint
under Section 141 that at the tinme



the of fence was committed, the
person accused was in charge of,
and responsi ble for the conduct of
busi ness of the conpany. This

aver nent is an essenti al
requi renent of Section 141 and has
to be nade in a conplaint. Wthout
this avernment being nmade in a

conmpl ai nt, the requirements of
Section 141 cannot be said to be
-4-
sati sfi ed.

(b) The answer to the question
posed in sub-para (b) has to be in
t he negative. Merely being a
director of a conpany is not
sufficient to nake the person
I'iable under Section 141 of the
Act. A director in a conpany
cannot be deened to be in charge
of and responsible to the conpany
for the conduct of its business.
The requirenent of Section 141 is
that the person sought to be nade
Iiable should be in charge of and
responsi ble for the conduct of the
busi ness of the conpany at the
relevant tine. This has to be
averred as a fact as there is no
deened liability of a director in
such cases

(c) The answer to Question (c) has
to be in the affirmative. The
guestion notes that the managi ng

director or j oi nt managi ng
director would be admttedly in
char ge of t he conpany and

responsible to the conpany for the
conduct of its business. Wen that

is so, holders of such positions

in a conpany becone |iabl e under
Section 141 of the Act. By virtue

of the office t hey hol d as
managi ng director or j oi nt
managi ng director, these persons

are in charge of and responsible

for the conduct of business of the
company. Ther ef or e, t hey get
covered under Section 141. So far

as the signatory of a cheque which

i s dishonoured is concerned, he is

clearly responsi bl e for t he
incrimnating act and will be

covered under sub-section (2) of
Section 141."

Therefore, it is clear that nerely being a Director of a
company is not sufficient to make the person |liable under Section
141 of the Act, till it is shown that the said Director was in-
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charge of and responsi ble for the conduct of his business

The Court bel ow and the High Court erred in not appreciating

the fact that the conplainant in the nechanical way cited the



nanes of the appellants which alleged to have been obtai ned from
the website of the Mnistry of Corporate Affairs and unnecessary
dragged the appellants in litigation who were not directly charged
or responsible for the conpany for the conduct of business.
requi renent of Section 141 of the Negotiable Instrument Act is
agai nst the persons responsi ble for the conduct or business of the
company at t he r el evant time. In absence of such
agai nst the appellants, we hold that the conpl ai nant m sused the
mandat e of Section 138 of the Negotiable Instrunment Act.

For the reasons aforesaid, we set aside the order dated 14th
Decenber, 2012 passed by the High Court of Delhi at New Del hi in

Crl. Msc. Case No. 4250 of 2012 and order dated 3 rd Cctober, 2012

passed by t he Met ropol i tan Magi strate and quash t he

compl aint (s) being CC No. 422/1/12 and 423/1/12

The appeal s stand al | owed.

The

al | egati on

crimna

N B

( SUDHANSU JYOTI MJUKHOPADHAYA )

(S.A. BOBDE )

NEW DELHI ;
AUGUST 04, 2014



