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RECORD OF PROCEEDI NGS
Cl VI L APPEAL NO 9593/ 2010
M S CHEM SOLAR ENERGY SYSTEM P. LTD. APPELLANT( S)
VERSUS
KARNATAKA STATE FI NANCI AL CORP. & ORS. RESPONDENT( S)
[WTH APPLN. (S) FOR PRODUCTI ON OF ADDI TI ONAL DOCUMENTS]

W TH
C.A. NO 9594/2010
(W TH OFFI CE REPORT)

Date : 14/07/ 2016 These appeals were called on for hearing today.
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UPON hearing the counsel the Court made the follow ng
ORDER

Application(s) for production of additional docunent



is allowed.
The appeals are disnissed in terns

order.

of the signed

[ VI NOD LAKHI NA] [ ASHA SONI |
COURT MASTER COURT MASTER
[ SIGNED ORDER | S PLACED ON THE FI LE] .
I N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 9593/ 2010
M S CHEM SOLAR ENERGY
SYSTEM PRI VATE LI M TED .. . APPELLANT

VERSUS
KARNATAKA STATE FI NANCI AL
CORPCRATI ON & ORS. .. . RESPONDENTS
W TH

ClVIL APPEAL NO 9594/ 2010
KARNATAKA STATE FI NANCI AL
CORPCRATI ON & ANR. .. . APPELLANTS

VERSUS
M S SRI LAKSHM NARAYANA
& ORS. .. . RESPONDENTS
CORDER

1. The appel | ant - M s Chem Sol ar
Energy System Private Limted (hereinafter
referred to as "t he borrower") in Givil
Appeal No. 9593 of 2010 is t he bor r owner
wher eas t he appel | ant in Cvil Appeal
No. 9594 of 2010 is t he Kar nat aka State
Fi nanci al Corporation (hereinafter referred
to as "t he Cor por ati on"). Bot h t he
appel l ants are aggrieved by the order dated
9th January, 2009 passed by t he Di vi si on
Bench of t he Hi gh Court of Kar nat aka in

Wit Appeal No.679 of 2008. The Division



Bench of the Hi gh Court, by the inmpugned

j udgnent and or der, has set asi de t he
order of the learned single judge of the

Hi gh Court di smi ssi ng t he Wit petition

filed by the purchaser - respondent No.3 -

M s Sri Lakshm narayana (hereinafter
referred to as "the third respondent™)
seeki ng i nterference with t he actions of

the Corporation in cancelling the sale nade

in favour of the purchaser and ordering a

fresh auction. The core facts which are

required to be noti ced may be briefly

enuner at ed her eunder

2. In respect of unpaid dues of the

borrower (appellant in Gvil Appeal No.9593

of 2010) the secured properties were put up

for auction. Three earlier auctions did

not yield any positive result. In t he
fourth auction, one M. Sanjay CGoel offered

an anount of Rs.50, 00,000/- (Rupees Fifty

| akh) after negotiations were held with al

t he bi dders. When it cane to paynent, the

af oresai d bidder (M. Sanjay Coel) failed

to make any payment and, t her ef or e, t he
of fer was cancell ed and the earnest noney

was forfeited. At this stage, it appears

that the third respondent appeared in the

scene and offered a sum of Rs. 50, 00, 000/ -

(Rupees Fifty | akh) for t he property as
of fered by the highest bidder Sanjay Coel

It al so appears from t he records pl aced

bef ore us by t he Cor poration t hat t he

authorities in t he Cor por ati on t ook t wo



di fferent Vi ews of t he mat t er; one
favouring a fresh auction and t he ot her

favouring acceptance of the offer made by

t he third respondent. The Managi ng
Director, as it appears from t he
Not e- sheets pl aced before the Court, though

initially was in favour of a fresh auction

subsequently, thought it proper to seek the

opi ni on of t he Legal Oficers of t he
Corporation and, in principle, accepted the

offer of the third respondent subject to

the | egal opinion which was sought for. The

| egal opinion was to the effect that there

is no bar for acceptance of the offer nade

by the third respondent. Consequently, an
acceptance letter dated 28th May, 2005 was

issued intimating the third respondent that

the offer made by it has been accepted and

it was required to deposi t t he sum of
Rs. 50, 00, 000 (Rupees Fifty | akh) in t wo
installnents, namely, Rs. 27.00 |akhs on or

bef ore 31st My, 2005 and bal ance payment on

or before 15th June, 2005. Both the paynents

/linstallments wer e made by t he third

respondent within the tine frane fixed in
the aforesaid letter dated 28th My, 2005.
As the sal e deed was not being executed,
the third respondent noved the Hi gh Court.
During the pendency of the wit proceedings
in question, the Corporation, on the basis
of the decision of the Managi ng Director
cancel |l ed the sale made in favour of the

third respondent and proceeded to issue a



fresh auction noti ce. The af oresai d
actions of the Corporation were wi thout any
prior notice to the third respondent. It,

t herefore, sought an amendnent of the wit
petition to challenge the said actions of

t he Cor poration whi ch was al | owed.
Pursuant to the auction notice which was

i ssued, several bidders participated and an
of fer of Rs.1.06 crore was received as the

hi ghest offer.

3. The | ear ned single j udge of t he
Hi gh Court di sm ssed t he Wit petition
primarily on t he ground t hat t he mat t er
pertai ned to t he realm of contract and

exercise of the discretionary jurisdiction

under Article 226 of the Constitution of

I ndi a woul d not be proper. Aggrieved, the
third respondent noved the High Court by

way of a Wit Appeal whi ch havi ng been
answered in its favour, the borrower and

the Corporation have instituted the present

proceedi ngs before this Court.

4. We have heard the | earned counsel s

for all the contesting parties.

5. Not wi t hst andi ng t he vol um nous
record and t he el aborate argunent s, t he
matter would lie within a short conpass.

The legality and correctness of the sale

made in favour of the third respondent and

t he actions of t he Cor poration in this

regard i ncl udi ng t he price of fered and



received has to be judged in the context of

t he facts t hat had occurred in
2005 and not by subsequent events or the

price of the property or its potential as

on date. W have indicated in a previous

part of t he order t hat three
attenpts to sell the property by auction

had failed and, in fact, the fourth attenpt

t he year

earlier

of auction had al so fail ed. In the fourth

attenpt it is not in the bidding process

but in the negotiations held subsequently

with al | t he parties t hat one
bi dders i.e. Sanjay Goel had offered the

sum of Rs. 50, 00, 000 (Rupees Fifty
He, however, did not foll ow up

of fer by making actual paynent.

such a situation that the third respondent

appear ed in t he field and as t he
dated 31st March, 2005 woul d indicate it was

brought to the field at the instance of the

borrower (appellant in Gvil Appeal No.9593

of 2010). The third respondent offered and

t he Cor poration accepted t he sum
Rs. 50, 00, 000/ - (Rupees Fifty lakh) in two

instal | nents. There is a finding of the

Hi gh Court in this regard that out of the

first i nstal | nent of Rs. 27. 60 | akhs
| oan account was adjusted and the bal ance

anount was credited to a separate account

(ARPA). It is also clear fromthe inpugned

order of the Hi gh Court that the subsequent

anmount of Rs.22.40 | akhs was also kept in

the af oresaid separate account (ARPA-8008).

of t he

| akh) .

t he sai d

It is in

letter

of

t he

The Managi ng Director of t he Cor porati on



t hough had earlier suggest ed a fresh
auction (which was held but the offers/bids

were not opened) had subsequently thought

t hat t he of fer of t he third r espondent
coul d be accepted subject to obtaining the

necessary | egal opinion. The | egal opinion

favoured accept ance. It is in t hese
ci rcunst ances t hat t he letter dat ed 28t h
May, 2005 (signed by t he Dy. Genera

Manager of the Corporation) was issued to

t he third r espondent intimating t he
deci sion of the Corporation to accept the

of fer of the said respondent and requiring

it to pay the sum of Rs. 50,00, 000/- (Rupees

Fifty lakh) in tw installnents within a

particul ar time frane. All such
stipul ations wer e conplied with by t he
third respondent. The cancellation of the

sal e nade in favour of the third respondent

and the notice of fresh auction was at a

poi nt of time subsequent to the institution

of t he Wit pr oceedi ngs by t he third
respondent for a direction fromthe High

Court to the Corporation for execution of

t he sal e deed in its favour. Such
cancel | ati on was al so not preceded by any

notice or opportunity to t he third

r espondent despite t he fact t hat it had

paid a sum of Rs.50, 00,000/- (Rupees Fifty
| akh) to the Corporation. In the auction
hel d after the purported cancellation was

made by the Managing Director, though an



of fer of Rs.1.06 crore was received from

one Ms HM Estate & Properties no paynent

by the said offerer or even part paynent

had been made. The aforesaid of fer of

Rs.1.06 crore was nmade in the year 2005 and

whet her such an offer is still open is not

known to the Court. Though suo notu notice
was issued by the Court to Ms H M Estate
& Properties in t he pr esent pr oceedi ngs,

the said party has chosen not to cone to

Court in spite of due service of notice

In contrast, one M s Pi nacl e Enterpri ses
who had participated in one of the earlier

auctions has been inpl eaded as a respondent

on the basis of an application filed before

the Court. It also would require to be

noticed that the price offered by the third

r espondent (Rs. 50 | akhs) was conmensur at e
with the valuation of the property done in

t he year 2004 at Rs. 53. 60 | akhs
(approxi matel y). It is taking into account

all the aforesaid facts that the High Court

had thought it proper to reverse the order

of the learned single judge and issue the

i mpugned directions for handi ng over t he
possessi on of t he property to t he third
respondent and for execution of the sale

deed.

6. Havi ng consi der ed t he mat t er and
havi ng taken into account all the aforesaid

facts we are of the view that the action of

the Corporation in accepting the offer of

t he third r espondent was j ust, fair and
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r easonabl e. Even in the fact situation as

on date we do not find any roomto take a

contrary Vi ew. The third r espondent

pai d the agreed anount as far back as in

the year 2005. It is yet to get possession

of the property which has remained with the
Cor por at i on. There is

alternative offer on record to persuade us

no \Y

to reexamine the matter. Even t hough the

borrower hinself had, at one stage, offered
an anount of Rs.6,11, 00, 000/- (Rupees Six
crore and el even | akh) no deposit of any
anount, as ordered by the Court, had been
made by the borrower (appellant in Gvi
Appeal No. 9593 of 2010) .

account all the above we are of the view
that both the appeals challenging the order
of t he Di vi si on Bench of t he
deserve to be di sm ssed
accordingly do. The order
January, 2009 passed by the Division Bench
of the High Court in Wit Appeal No.679 of
2008 is affirmed. The Corporation will now
carry out the directions of the H gh Court

forthwith and in any case within a period

of six weeks fromtoday.

Taki ng

Hi gh
whi ch

dat ed

7. Bef ore parting we woul d li

observe t hat Shri R S Hegde, I

counsel for t he bor r owner (appel I ant

Cvil Appeal No.9593 of 2010) has pl aced

before the Court a decision of this Court

in D vya Manuf act uri ng Conpany

(P)

has

i abl e

into

Court
we

9th

ke to
ear ned

in

Lt d.
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Ver sus Uni on Bank of I ndi a and ot hers
[ (2000) 6 SCC 69] to contend that a higher

of fer t hat is avail abl e ought to be
accepted even after the sale is confirmed

and the sale certificate is issued.

Shri Basava Prabhu S. Patil, | ear ned
Seni or Counsel appeari ng for t he third
r espondent has sought to controvert t he

above by relying on the decision of this
Court in Vedi ca Procon Private Limted
ver sus Bal | eshwar G eens Private Limted
and others [(2015) 10 SCC 94] [ Paragraphs

38 and 47] wherein the decision in Divya

Manuf act uri ng Conpany (P) Ltd. (supra) has
been consi der ed.

It will not be necessary for the Court
to enter into t he aforesaid area of
contentions and argunents as what cannot be
over | ooked is t he fact t hat a peri od of
over 10 years have el apsed in the neantine
and none of the higher offers including the
one made by t he bor r ower (appel | ant in
Civil Appeal No.9593 of 2010 before this
Court) have been fol | owed up by act ua

payment so as to inspire the confidence of

the Court. In fact, as we have al ready
i ndi cated t hat on date we do not have
bef ore us any ot her vi abl e count er or

hi gher offer.

8. Shri Hegde al so ur ged bef ore t he
Court t hat t here has been sone excess
paynment on behal f of the borrower to the

Cor porati on which may be refunded. We are

14



afraid we cannot go into the said issue as
not only the said question is disputed but
the sane is beyond the scope of the dispute
entertai ned and deci ded by the Hi gh Court.
If the borrower (appellant in Cvil Appea
No. 9593 of 2010 before this Court) has any
claimin this regard, it will naturally be
open to it to approach the conpetent forum

for the enforcenent thereof.

9. Consequent |y and in t he I'i ght
the above, both the appeals are di sm ssed.
The or der dat ed 9th January, 2009 of

H gh Court in Wit Appeal No.679 of 2008 is

af firned.
.................... , J.
(RANJAN GOGO )
................... ,J.
(PRAFULLA C. PANT)
NEW DELH

JULY 14, 2016

of

t he
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