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Petition(s) for Special Leave to Appeal (G vil) No.9829/2000

(From the judgenent and order dated 10/03/2000 in CWIC 3401/ 97

of The H GH COURT OF PATNA)

NAWAL Kl SHORE PRASAD Petitioner (s)
VERSUS

STATE OF Bl AHR & ORS. Respondent (s)

( For Final Disposal )

Date : 20/04/2001 This Petition was called on for hearing today.

CORAM :
HON BLE THE CHI EF JUSTI CE
HON BLE MR JUSTICE R C. LAHOTI
HON BLE MR JUSTI CE BRI JESH KUVAR

Suni | Kumar, adv.

Rat nesh Kumar, adv.

Praveen Chaturvedi, adv.
Ani | Sinha, adv.

M i dul a Ray Bharadwaj, adv.

For Petitioner (s)

For Respondent (s) Ura Nat h Singh, adv.

Kumar Raj esh Singh, adv.
B. B. Singh, adv.
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UPON hearing counsel the Court nmade the foll ow ng

ORDER
........ e 1 e |
SP2
Leave granted.
The appeal is allowed in ternms of the signed order
SP1

(Neena Ver ma) (Meena Tri kha)
Court Master Asstt. Registrar

Signed order is placed o n the file.



I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 2914 OF 2001@@
[6666000006606060000666000006060:
(@ Speci al Leave Petition (C) No.9829/2000)

Nawal Ki shore Prasad .... Appellant
Ver sus

State of Bihar & Os. .... Respondents

OR D E R@@

Leave granted.

Appel lant  had joined Bihar Admnistrative Services
(Judicial Branch) as a Mnsif in 1963. He came to be
pronoted as an Additional Sub-Judge in 1975 and was pronoted
as an Additional District & Sessions Judge in 1983. Taking
note of his service record, he was confirned in Bihar
Superior Judicial Services with effect from01.02.1987. The
appel lant was pronoted as District & Sessions Judge in 1991
and was sent on deputation as Secretary, Bihar Legislative
Council wth effect from9th Decenber, 1994. On attaining
the age of 58 years, the appellant was retired from service
wi thout being given the benefit of an extension of two
years. According to the High Court the service record of
the appellant had been seen and it was decided not to give
him benefit of two years extension i.e. fromthe age of 58
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years to the age of 60. The appellant questioned the
refusal to grant himbenefit of two years extension. The
wit petition was resisted by the High Court. A Division
Bench of the High Court took note of the fact that case of
the appellant had been considered by a Review Conmittee
constituted for review ng cases for grant of extension which
had not favoured grant of extension to the appellant and the
Full Court had agreed with the Review Cocmmittee. The Bench
also took note of the judgnent in Al India Judges
Association case and itself exanmined the entire service
record of the appellant. The Hi gh Court opined
..................... L......loooo oo T T d

"Entire service record has
been noticed in the judgment. It
cannot be gai nsai d t hat t he
petitioner has an exceptionally good



service record and he was never
commruni cat ed any adverse remark
t hr oughout hi s judicial career
This naturally leads to a wvalid
interference that the denial of the
ext ensi on of service to t he
petitioner was founded on extraneous
consideration which has not been
di sclosed by the High Court in the
count er affidavit. | have no
hesitation in com ng to t he
conclusion that no reasonable body
of persons would have held that the
petitioner had outlived his utility
for extension of servi ce. The
decision on the face of it is
extrenely arbitrary and viol ative of
Articles 14 and 16 of t he
Constitution of India."

After having cone to the conclusion as aforesaid the
Di vision Bench also found that the order of the High Court
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passed on the adm nistrative side not to grant extension to
t he appellant was an arbitrary order and was not
sustai nable. The H gh Court, however, declined to grant any
relief to the appellant on the ground that during the
pendency of his wit petition in the H gh Court he had, in
any case, crossed the age of 60 years and in the opinion of
the Division Bench, the matter could not be remanded to the
Ful | Bench for consideration of grant of extension which was
then not possible. In the words of the Division Bench

"The next question for
consideration is whether in the
facts and circunmstances of the case
the petitioner can be granted relief
for which he has filed this wit
appl i cation. This Court has no
power under Article 226 of the
Constitution of India to gr ant

ext ensi on of service to the
petitioner. W can only remt the
matter to the Full Court for fresh
deci si on. The petitioner has now

crossed the age of 60 years hence it
would be futile to request the Ful
Court to reconsider the case of the
petitioner. ......... | woul d,
however, |like to enphasis that the
decision of the High Court not to
grant extension to the petitioner is
no reflection on the character
efficiency or integrity of t he
petitioner to debar the petitioner
from re-enmploynent in gover nnent
service or el sewhere."”



After hearing |earned counsel for the parties and
examining the record, we are of the opinion that after
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having arrived at the conclusion that the denial of
extension of service to the appellant from58 to 60 was
founded on ‘extraneous consideration’ and was an ‘arbitrary
order’, the H gh Court ought not to have non-suited the
appellant and it could have noul ded the relief rather than
refused to grant any relief to the appellant on the ground
that during the pendency of the wit petition in the High
Court, he had reached the age of 60. It is pertinent to
notice here that the appel l ant had questioned t he
adm nistrative order of the High Court dated 10.12.1996,
refusing to grant himextension of two years, by pronptly
filing a wit petitionin the Hgh Court after filing a
representation, on 3rd February, 1997. There was no del ay
on his part to approach the Hi gh Court. He cannot be nade
to suffer for the delay in disposal of his wit petition

The Hi gh Court had anple jurisdiction to nould the relief to
be granted to the appellant since it had found that the
appel l ant had been unjustly treated by refusal of benefit of
two vyears extension to him The least that the Hi gh Court
could have done was, to grant the appellant benefit of

salary for tw years. After all, Hgh Court whil e
exerci si ng its wit jurisdiction was exer ci si ng a
jurisdiction in equity. It was required to do equity in
this case renenbering that equity reforns and noderates the
...5/-
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rigour hardness and edges of law and "is not past the age of
child bearing." Exaggerated adherence to the ‘rule’ has
resulted in injustice to the appellant. W are unable to
appreciate the hel pl essness expressed by the Division Bench
of the High Court. 1In our opinion, in the established facts
and circunstances of the case, keeping in view the positive
findings recorded by the Division Bench in favour of the
appel lant (supra), the inpugned order of the Division Bench
to the extent it has refused any relief to the appellant
cannot be sustained and to that extent the inpugned order is
set asi de.

As a result, this appeal succeeds and we direct that
the appellant shall be paid his salary for two years
together wth all the all owances fromthe date he attained
the age of 58 years to the date he attained the age of 60
years after deducting the anount, if any, paid by way of
pension for those two years. The pension of the appellant
shall also be refixed taking our order into consideration
We direct the High Court to settle the claimof arrears of
salary of the appellant within eight weeks fromthe date a
copy of the order is delivered to the Hgh Court. In the



event the amount is not paid within the said period of eight
weeks, the appellant shall be entitled to receive interest
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on the anount of arrears @10% P. A. comencing from the
date of this order. The appellant is also entitled to
Rs. 2,000/ - as costs.
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New Del hi, J.
April 20, 2001. ( BRI JESH KUMAR )



