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State of Rajasthan & Anr. Appel lant (s)

Ver sus

Ergan Pl astic Industries Respondent (s)

( Wth appln. for stay )

Dat ed: 21/01/2003: This matter was called on for hearing today.

CORAM
HON BLE MR JUSTI CE Y. K SABHARWAL
HON BLE MR JUSTI CE H. K. SEMA
For Appellant (s) M. Vijay Bahuguna, Sr.Adv.
Ms. Bharati Upadhyaya, Adv.
M. DK. Thakur, Adv.
M. VN. Raghupat hy, Adv.
For Respondent (s) M. BD. Sharma, Adv.
UPON hearing counsel the Court nade the foll ow ng
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M . Vijay Bahuguna, the | earned senior counsel
commenced argunments at 2-55 p.m and concluded his argunents
at 3-05 p.m Thereafter M. BD. Sharne, the |earned counsel
appearing for the respondent argued till 3-20 p.m Heari ng
concl uded. Appeal all owed.
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(S. Thapar) (V. P. Tyagi) @@
PS to Registrar Court Master @@
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The signed order is placed on the file.
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State of Rajasthan & Anr. Appel I ant (s)
Ver sus
Ergan Plastic | ndustries Respondent (s)
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On a Wit Petition filed by the respondent, a |earned
Single Judge of the High Court on 2nd May, 1983 passed the
fol |l owi ng order:
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"A quarry was nade from the I|earned Dy.GA
Whet her there is a specific denial in the counter
filed by the State that duty has not been
increased during the period of the contract.
Learned Dy. GA failed to show any such specific
denial in the reply and prays for tinme to study
the reply. He orally submits that the duty has
not been increased. Such oral subm ssions cannot
be accept ed.
In these circunstances, the wit petition, 1is
allowed and it is directed that the respondents
shall pay the amount of increased duty, if any,
to the petitioner and will treat the petitioner
at part wth others simlarly situated in the
matter. There will be no order as to costs."
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A Wit Appeal preferred by the State was dism ssed by
the Division Bench of the High Court on 26th March, 1984. The
concl udi ng paragraph of the order of the Division Bench reads
t hus:
-2-
................ L.......T.......T.......T.......T.......T.......J R
SP1

"In view of the aforesaid clause, no exception
can be taken to the finding recorded by the
| earned Single Judge that the appellants are
liable to pay the anount, if any. In view of the
material referred to above, we are satisfied that
the order of the |earned Single Judge does not
suffer fromany infirmty or error.”



A Special Leave Petition preferred by the State was
dismissed on 25th Cctober, 1984 by passing the follow ng
order:

"The Special Leave Petition is dismssed with the
foll owi ng observati ons:

The interest of the state is sufficiently
protected by the insertion of the words ‘if any’
in both orders of the |learned Single Judge and
the Division Bench of the High Court."

The dispute pertains to the period 23rd Cctober, 1978
to 31st August, 1979 in regard to paynent for supply of
pol yt hene bags. It appears that there was a contract for
supply of the said bags by the respondent to the appellants.
On account of non-paynent by the State, in ternms of the
af oresai d orders, Cont enpt Proceedi ngs were initiated
(Contenpt Petition No.106/1984) by inpugned order dated 2nd
February, 1985 disposing of the Contenpt Petition, the High
Court directed the appellant to nake the paynent to respondent
at the enhanced rate of Rs.5/- per k.g. + sales tax on the
pol yt hene bags which were supplied after 23rd Cctober, 1978 to
31st August, 1979 within a period of 4 nonths with 6% nterest
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per annum Further directions were issued giving opportunity
to the respondent to nove the Court again in case paynent
within the prescribed period is not nade. The Hi gh Court has
mentioned in the inpugned order that the appellants were under
a wong inpression that they have only to nake paynent of the
increased duty, iif the duty is raised on the polythene
finished bags. |In viewof the H gh Court, the paynment had to
be nmade to the respondent despite non-increase of the duty.
Ref erence has also been made by the H gh Court to simlar
payment having been nmade by the State to one Ms Lokesh
Industries and the absence of any explanation having been
furnished, in that regard, by the State.

Taking the last reasoning first, it seens evident from
the reply filed by the appellant before the Hi gh Court that by
m stake certain payments in respect of 5 quintals out of 35
quintals were made at higher rates to said Ms Lokesh
Industries and steps had been taken by the State to recover
back the excess over paynent. Therefore, the reasoning of the
H gh Court that the paynent was nmade to Ms Lokesh Industries
and this respondent is also entitled to be sinmlarly treated,
on facts, cannot be sustained. The H gh Court is also correct
in observing that in respect of paynents to Ms Lokesh
I ndustries, the State has not furnished any expl anation
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Reverting to the other reason about the wong
i npression of the appellant, the order of the |learned Single
Judge & Division Bench and also of this Court reproduced
herei nbefore clearly stipulate that the respondent was to be
paid anount of increased duty if there was any. |In short the
orders contenplate reinbursenent by the appellant to the



respondent in case of increased paynent of duty by it. There
is nothing on record to show that the respondent made paynent
of any increased duty. Therefore, there is no question of any
rei nbursenent by the appellant to the respondent. Under these
circunstances, it is not necessary to deci de whether there was
any exenption from payment of duty or not, insofar as
pol yt hene bags are concer ned.

For the aforesaid reasons, we set aside the inpugned
order and dismss Contenpt Petition No.106 of 1984. The
appeal is thus allowed in these terns.
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New Del hi,
January 21, 2003 (H K. Semm)



