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12/07/ 2006 This nmatter was called on for hearing today.

HON BLE MR, JUSTI CE ASHOK BHAN
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For Appell ant(s)
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Respondent (s) M. V.
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M. B.K Prasad, Adv. for
M. P. Parnmeswaran, Adv.

Sri dharan, Adv.
M. MP. Devanath, Adv.
M. Al ok Yadav, Adv.

UPON hearing the counsel the Court made the follow ng

The appeal

ORDER

stands di sposed of in terns of the signed order.

(J.S. Rawat)

AR- cum PS

[ Signed order is placed on the file]
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Conmi ssi oner of Central Excise, Raipur Appel I ant ('s)

Ver sus
Ms. Steel Authority of India Ltd. Respondent ( s)
ORDER
The poi nt i nvol ved in t he pr esent case is regardi ng
classification of three products, nanel vy, Pitch Creosote M xt ure

Road Tar and Pitch. The Tribunal by its order 13.11.2000 passed in Appea

No. E/ 1570/ 1995- C, has classified PCM and Road Tar under Chapt er

headi ng 2706 and Pitch under Chapter heading 2708.11

Conmi ssi oner of Central Excise being aggrieved by the aforesaid

order of the Tribunal has filed the present appeal claining that PCM and

Road Tar should be classified under Chapter heading 2708.11 instead of

2706 and Pitch under 2708.19 instead of 2708. 11.

Counsel for the parties conceded that as per the judgment of this

Court in Conm ssioner of Central Excise, Bolpur v. Steel Authority of India

Ltd. [2004 (9) SCC 682], all these itens would fall under heading 2708. 11.

Learned counsel for the respondent sought to contend that he is

entitled to claimthe benefit of the exenption notification no. 23/89 dated

1st March, 1989 for PCMused within the factory. Thi s contention was

rejected by the Conmissioner in its order in original by holding that though

the respondent had clainmed that nost of the PCM was used as fuel in the

factory, but it did not produce any evidence regarding the exact quantity



used during the said period; and that, in the absence of such evidence, the
pl ea rai sed by the respondent could not be accepted. This finding of the
Conmi ssi oner was not chall enged by the respondent before the Tribunal
In view of the fact that the findings of the Conmi ssioner on the aforesaid
poi nt was not chal | enged by t he r espondent bef ore t he Tri bunal , t he
respondent cannot be pernitted to raise this argunent now before us.

In view of the decision of this Court in Steel Authority of India
Ltd. (supra), PCM Road Tar and Pitch are held to be classifiable under
Chapt er headi ng 2708. 11. Accordingly, t he appeal filed by t he revenue
i nsofar as products PCM and Road Tar are concerned is accepted, while the
same is dismssed insofar as the product Pitch is concerned.

The Tri bunal has further r ecor ded a finding to t he ef f ect t hat
proviso to Section 11-A of the Act could not be invoked in the present case.
This finding is affirned.

The appeal stands disposed of in ternms of the judgnent in St ee

Authority of India Ltd. (supra), leaving the parties to bear their own costs.

New Del hi ;e

July 12, 2006. ( MARKANDEY KATJU)



