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| TEM NO. 1A COURT NO. 9 SECTI ON | VA
( FOR JUDGVENT)

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).10845/2009

(From the judgenent and order dated 04/11/2008 in WA No. 24/2008
of The HI GH COURT OF KARNATAKA AT BANGALORE)
H. S. RAJASHEKARA Petitioner(s)
VERSUS
STATE BANK OF MYSORE & ANR Respondent ( s)
Date: 24/11/2011 This Petition was called on for pronouncenent of

j udgnent today.
For Petitioner(s) M. Raj esh Mahal e, Adv.

For Respondent (s) M. R Sundaravaradan, Sr. Adv.
M. R N Keshwani, Adv.

Hon’ bl e M. Justi ce Jagdi sh Si ngh Khehar pronounced
j udgnent of t he Bench conpri sing Hon’ bl e M. Justi ce Asok
Ganguly and Hi s Lordship.

The Special Leave Petition is disposed of in ternms of the
si gned non-reportabl e judgnent.

(G SUDHAKARA RAO) (VI NOD KULVI)
COURT MASTER COURT MASTER

(Si gned non-reportabl e judgnment is placed on the file)
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1. The petitioner herein was inducted into the service of the State Bank
of Mysore (hereinafter referred to as, the Bank) as a tenporary Sub-Staff

in 1985. He was intermttently taken into enploynent based on the need

for such staff. During the year 1994-95, he clains to have rendered nore
than 240 days of service in a cal endar year. Based thereon, he clained

that he be included in the "protected category" of enpl oyees. Havi ng
satisfied the "protected category" criteria, the petitioner applied for
absorption as a permanent enployee, by citing the exanple of one

Devaraj u, by addressing representations to the Bank. It is also the
contention of the petitioner, that the enpl oyees union of the Bank al so
addressed a conmmuni cati on dated 13.12.%997 to the managenent of the

Bank requiring it to absorb the petitioner as a permanent enployee. Since
the representations nade by the petitioner, and recomendati on nade by

t he enpl oyees union of the Bank, did not result in any consideration at the
hands of the Bank, the petitioner approached the High Court of Karnataka
(hereinafter referred to as, the Hgh Court) by filing a Wit Petition being
WP. No. 45932 of 1999. The aforesaid Wit Petition cane to be di sposed

of by a learned Single Judge of the H gh Court on 14.12.2004. In this
behal f, it would be relevant to nention, that the H gh Court did not exam ne
the merits of the controversy raised by the petitioner. Rather than doing
that, the High Court directed the Bank to take a decision on the
representation nade by the petitioner by passing a witten order. The

Bank was also directed to communicate the sane to the petitioner.

2. The bank, while exanmining the claimraised by the petitioner, noticed
the contention of the petitioner as under: -

"(i) He has worked in several branches in Mysore during the
period 1985 to 1997.

(i) During 8.7.1994 to 30.8.1995, he has served for 292 days.

(iii) State Bank of Mysore Enpl oyees Union has recomended
himto be enpl oyed on permanent basis. He has given
applications in this regard.

(iv) He has passed SSLC.

(v) One of his coll eagues, one Shri Devaraju has al so passed
SSLC and he has been given enpl oynent on permanent
basis. Therefore, he has prayed for passing of suitable
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order of appointment in his favour equivalent to the job
given to one Shri Devaraju.”

Despite the aforesaid pleas raised at the hands of the petitioner, the Bank
by an order dated 24.8.2005, rejected the petitioner’s claimfor absorption
as a permanent enpl oyee. Two reasons were indicated in the order dated
24.8.2005 for not accepting the petitioner’'s claim It was found, that the
petitioner had not worked for 240 days in a cal endar year, and that, he had
qualified the SSLC exam nation. The petitioner approached the Hi gh Court
yet again, to inmpugn the order dated 24.8.2005. At this juncture, the
petitioner preferred Wit Petition No. 22324 of 2005. Having dealt with the
controversy raised by the petitioner, the High Court by its order dated
13.11. 2007, held that the petitioner was not entitled to absorption as a
per manent enpl oyee. The | earned Single Judge, while dismssing Wit
Petition No. 22324 of 2005 acknow edged, that the petitioner had worked

for 292 days from8.7.1994 to 30.8.1995. Despite the aforesaid, the High
Court was of the view, that the petitioner could not be given the benefit
clained by him This conclusion was drawn because the service for 240

days in a "calendar year", was to be deternmined with reference to service
rendered between the 1st day of January of a particular year, upto 31st day
of Decenber of the sane year. Exami ned on the basis of the aforesaid
paraneters, it was concluded, that the petitioner had not render service for
a period of 240 days in a "cal endar ygar". It was al so sought to be
concl uded, that the petitioner had not worked in one branch of the bank
during the period from8.7.1994 to 30.8.1995. It was sought to be
concl uded, that while conputing 240 days in a "cal endar year" only service
rendered in one branch of the Bank could have been taken into
consideration. It was accordingly held, that service rendered in different
branches coul d not be added together to cal culate the period of 240 days
(in a "calendar year"). As such, the claimraised by the petitioner did not

find favour with the High Court in its order dated 13.11.2007

3. The petitioner assailed the order dated 13.11.2007, passed by the
| earned Single Judge of the High Court (while disposing of Wit Petition

No. 22324 of 2005), by preferring Wit Appeal No. 24 of 2008. The



Di vi sion Bench of the Hi gh Court dism ssed the aforesaid Wit Appeal on
4.11.2008. Wile adjudicating upon the controversy, the D vision Bench
referred to the judgnent rendered by this Court in Secretary, State of
Karnataka & Ors. Vs. Uma Devi & Ors. [(2006) 4 SCC 1], so as to

conclude, that the petitioner was not entitled to regularization in terns of

the paranmeters laid down by this Court.

4. We have given our thoughtful consideration to the claimraised by

the petitioner. The petitioner had approached the Hi gh Court, in the first
instance, by filing Wit Petition No. 45932 of 1999. The issue raised by
himas far back in the year 1999 renagns unsettled till today. The clai m of
the petitioner as has been projected in the order passed by the

respondents on 24.8.2005 was cl ear and unanbi guous, nanely, that he

shoul d be given the sane benefit as was given to Shri Devaraju who had
qualified the SSLC exam nation just like the petitioner, and despite thereof,
he was absorbed as a permanent enpl oyee. The claimraised by the
petitioner was primarily raised under articles 14 and 16 of the Constitution
of India. The petitioner prayed for parity with the aforesaid Shri Devaraju
This claimof the petitioner was correctly appreciated, inasnuch as, the
same was clearly noticed in the inpugned order dated 24.8.2005.
Unfortunately, even though the Hi gh Court by its order dated 14.12.2004
(while disposing of Wit Petition No. 45932 of 1999) had directed the Bank
to decide the representati on nade by the petitioner, yet the claimof the
petitioner based on a sinilar benefit having been granted to Shri Devaraju
was never adjudi cated upon. The sane claimwas raised by the petitioner
before the High Court in Wit Petition No. 22324 of 2005, (wherein the
petitioner assailed the order passed by the Bank on 24.8.2005). Yet again,
the contention remai ned unanswer ed. Thereafter, the | earned Division
Bench (in Wit Appeal No.24 of 2008) again rejected the claimof the
petitioner without reference to his principal prayer, viz., parity with Shri
Devar aj u. The appeal preferred by the petitioner, assailing the order
passed by the learned Single Judge in Wit Petition No. 22324 of 2005,

was adj udi cated upon with reference to the decision rendered by this Court
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in Secretary, State of Karnataka & Ors. Vs. Uma Devi & Ors. [supra] even

t hough the sane had no rel evance to the prayer nmade by the petitioner

The sinple question raised by the petitioner was, with reference to the
deci sion of the Bank in absorbing Shri Devaraju, as a permanent

enpl oyee. The claimof the petitioner was founded under Articles 14 and

16 of the Constitution of India. Unfortunately, the aforesaid i ssue was not
consi dered even in the second round of litigation. The matter has now

been placed for our consideration, at the hands of the petitioner, through

the instance Petition for Special Leave to Appeal

5. We have given our thoughtful consideration to the claimraised by
the petitioner. The |l earned Single Judge while deciding Wit Petition No.
22324 of 2005 acknow edged, that the petitioner had worked for 292 days
from8.7.1994 to 30.8.1995. That, coupled with the fact, that Shri Devaraju
was absorbed as a pernmanent enpl oyee even though he had qualified the
SSLC exanination, in our view, should have been sufficient to exam ne the
claimraised by the petitioner without reference to the disqualification of
having qualified the SSLC exam nation. |In Radha Raman Sanmanta Vs.
Bank of India, (2004) 1 SCC 605, this Court relied upon the follow ng
observations recorded in Budge Budge Jute MIls Co. Ltd. v. Worknen,
(1970) 1 LLJ 222 (SC), to record its observations

frompara 17 "..... Thus a badli workman only means a person

who is enployed as a casual workman who is working in place of
8

another. By virtue of the bipartite agreenent published in Crcular
No. XVII11/90/20 dated 7-9-1990 of the federation of the Bank, such a
badli worker is entitled to be absorbed if he conpletes 240 days of
badli service in a block of twelve nonths or a cal endar year after
10. 2. 1988. Based on the conclusion arrived at by the | earned Single
Judge after considering the rel evant docunents, the fact of the
appel lant’s service for the required period cannot be di sputed.
Nonencl ature of his work profile may change, but it is clear that he
rendered services in a vacancy of a tenporary post for nore than

240 days. This is sufficient to treat himas a badli for the purpose of
absorption..... "

It is therefore clear, that for |abour related matters the terns "cal endar
year" and "bl ock of twelve nonths" are interchangeabl e. It would be
sufficient, if the petitioner could establish, that he had rendered nore than
240 days service in a "block of twelve nonths". This in our view should

have been the determinating factor in a case where the consideration



pertained to the consideration of an enployee’'s claimfor inclusion in the
"protected category” nmerely on account of having rendered 240 days

service in a "calendar year". In view of the above, we are satisfied, that the
petitioner fulfilled the condition of having rendered service for 240 days in a
"cal endar year". The pleadings in the instant Petition for Special Leave to
Appeal , as al so, the judgnents and orders appended thereto do not

di scl ose any condition to the effect, that service rendered while conputing
240 days in a "cal endar year", should have been rendered in the sane

branch of the Bank. Keeping these factual ingredients in nind, and the

fact that the petitioner has been suffering litigation since the year 1999, we
feel that it would not be appropriate togrequire the re-adjudication of the
entire controversy all over again. In the peculiar facts and circunstances
noti ced herei nabove, we direct the respondent Bank to absorb the

petitioner as a permanent enployee in the Sub-Staff cadre on the basis of
havi ng rendered service for nore than 240 days during 1994-95. The

petitioner would not be entitled to any further renuneration for the period
hitherto before, other than difference in enolunents, for the service

al ready rendered by him Thi s decision shall not be treated as a
precedent, as the sane has been rendered keeping in mnd the peculiar

facts and circunstances of this case.

6. Di sposed of in the aforesaid terns.

(Jagdi sh Si ngh Khehar)

New Del hi ;
Novenber 24, 2011
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