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S.B. SINHA,  J :

Respondent herein was appoi nted as a Reader in Physics in Maharish
Dayanand University, Rohtak (hereinafter referred to as "the University’).
Hi s services were term nated during the period of probation by an order
dat ed 20.06.1979. He questioned the legality of said order of termnation in
a Cvil Wit Petition before the H gh Court of Punjab and Haryana, but the
sane was disnissed

It, however, appears that the respondent filed an application for his
appoi ntnent as a Reader in the University of Zanbia. The Zanbia
Uni versity accepted the said offer on the conditions mentioned therein
stating
“I'f you are willing to accept the appointnent
on the above terms, | shall be grateful if you wll
sign and date all the encl osed copies of this letter,
signing also and dating one copy of the terns and
conditions of service sent herewith, and returning
to ne all the enclosed copies of this letter and one
copy of the Terns and Conditions of Service
within thirty days of the date of this letter."

Respondent accepted the said offer of appointnment on 04.10.1983,
stating
"I accept appointnent on the terns set out in
this letter and in the docunent headed "Terns and
Conditions of Service for Academic Staff". | agree
to carry out such duties as are assigned to nme from
time to time by the Vice Chancellor and the Dean
of the School of Natural Sciences."”

Al t hough, the respondent was not in enploynent of the University he
purported to have filed an application for his reappointment in the post of a
reader of the University on 05.10.1983, which was accepted on the same
day.

The very fact that the respondent was appoi nted on the sane day, as
on the date of filing of application, evidently no selection process was
under gone t herefor.

He joined the services of the University on 05.10.1983. He applied

for grant of extra-ordinary |leave without pay for a period of two years, in
view of his assignment with the Zanbia University and the Executive

Council of the University by a resolution dated 21.11.1983 acceded to the
said request. On expiry of the said period of two years, he joined the
University again in August 1985. He thereafter prayed for grant of
increnents in the pay scale during the period he was on extra-ordinary | eave.
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The University referred the matter to the University Grants Conmi ssion
which in terns of its letter dated 10.12.1987 opined that the matter was
within the domain of the State Governnent, stating

"I amdirected to refer to your letter No.ET-
2/ 87/ 13370 dated 21.9.87 on the above subject and
to say that being an admnistration matter of the
University. | amto request you to approach the
State CGovernnent/ Departnent of Education in this
regard.”

The Executive Council, however, anended the resolution on
28.11.1990.

The State CGovernnent, however, when approached refused to grant its
approval in terns of its |letter dated 04.02.1992, stating

"Ref erence your letter No.ET-2/91/28102
dat ed 24.10. 1991 on the above cited subject.

The CGovt. have observed the decision taken
by the Executive Council of MD. University,
Roht ak under its Reso. No. 13 dated 28.11. 1990,
thereby proposing to grant the benefit of Extra
Ordinary Leave (maxi numthree years) towards
annual increments. The Govt. have found that this
provision is contrary to the Govt. rules. There is
no provision either in Govt. rules or-in other
Universities in the State for granting this benefit to
the Govt./University enpl oyees. This proposal
shal | create anomaly anbngst the Govt. enployees
and other University enpl oyees vis-‘-vis MD.
University enployees. In view of these facts, the
University is requested to take i medi ate action in
canceling these facts, the University is requested to
take i mredi ate action in canceling the decision
taken by the Executive Council under Resol ution
No. 13 dated 28.11.1990."

Yet again the respondent prayed for condonation of break in his
service with all resultant benefits, but yet again the State Covernment
conveyed its objection thereto.

However, despite the sane, it appears, the Registrar of the University
by a letter dated 06.02. 1995 conveyed to the respondent that the Vice-
Chancel | or had been pl eased to count his extra-ordinary |eave period when
he had worked with the University of Zanbia from30.11.1983 to
14.08.1985 towards annual increnent. It is, however, stated that the said
resol ution of the Executive Council and/or the said |etter was not acted upon
inter alia, on the prenmise that being not in tune with the extant regul ations.
The matter was referred to the State Governnent and by reason of a letter
dated 26.05.1997 it conveyed its objections thereto.

Respondent was apprised of the decision of the University that his
request for increments during the period of extra-ordinary |eave had not been
acceded to by the University by a letter dated 15.04.1998. A wit petition
came to be filed by the respondent, which was disnmissed by a | earned Single
Judge of the High Court by an order dated 09.10.2001. However, on an
intra-court appeal filed by the respondent, a Division Bench of the said Hi gh
Court allowed the sane by a judgnment and order dated 29.11.2004.

Appel lant is, thus, before us.

M. Nidesh Gupta, the |l earned counsel appearing on behalf of the
appel l ant, would submit that in termof the extant rules, the respondent was
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not entitled to annual increnents during the period of |eave.

Respondent who appeared in person, on the other hand, woul d submit
that the Executive Council having amended the relevant regulations with
retrospective effect, he would be deemed to have been continuing in service
since 1977 and in that view of the matter, no illegality has been commtted
by the High Court in directing grant of increnments in his favour during the
peri od he was serving the Zanbia University.

It was furthernmore submitted that in a simlar matter involving one
Sat pal Taneja, the University had granted such increnments. Respondent
woul d contend that nerely a sumof Rs. 388/- was paid to himby the
University and the rest of the anmpunt is yet to be paid, whereas in the case of
the said Satpal Taneja, the entire amount had been paid.

The fact that the services of the respondent were terminated during his
period of probation is not in dispute. He, therefore, on or about 27.09.1983
was not in the services of the University. He furthernore, as noticed
her ei nbefore, neither applied for his appointnent with the University of
Zanbi a hinsel f or not through the University, nor was it legally permssible
as he was not in service at the relevant point of tinme. It is also not in dispute
that before the respondent was reappoi nted by the University on
humani tari an ground or any other ground as a Reader therein, a contract of
service subject to fulfillment of certain terns and conditions between the
respondent and the /University of Zanmbia came into being only thereafter.
The appoi ntnent of the respondent woul d be treated to be a fresh
appoi nt nent and not a continui ng one. Hi s services having been term nated
during the period of probation, even no re-appoi ntment was pernissible in
law. In the aforenmentioned factual backdrop, the |egal questions raised
before us are required to be considered. The University is a creature of
statute. It was created under the Mharishi Dayanand University Act, 1975
(for short, "the Act’). The said Act provides for the regul ati ons naking
power. The University framed | eave regul ation. Regulation 26(i)(c) deals
with extra-ordinary |eave, which reads as under

"(i) An enpl oyee (whet her pernmanent or
temporary) nay be granted extra ordinary
| eave by the conpetent authority.

a) when no other |eave is adm ssible; or
b) when ot her |eave is adm ssible, the

enpl oyee applies in witing for the
extra ordinary | eave for any speci al

reason.
ii) Extra ordinary | eave shall be w thout pay
and al | onances. However, House Rent

Al l owance will be admissible for a period

not exceeding first four nonths at the rate at
whi ch an enpl oyee was draw ng before
proceedi ng on such | eave provi ded he has

not been in enpl oynent el sewhere during

that period. The |eave shall not ordinarily
exceed one year at a tine.

Extraordi nary | eave shall not count for
i ncrement, except in the follow ng cases :-

a) The sanctioning authority is satisfied
that such | eave was taken by an
enpl oyee on account of illness or for

any other cause beyond his control
provi ded that enpl oyee has no ot her
kind of leave to his credit;
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b) Leave is granted for the purpose of
hi gher studi es and research; and

c) Leave is granted to accept an
invitation to a teaching post or

fell owship or research-cumteaching
post or acadenic work of inportance.
Provi ded that the maxi numtota

peri od for which such |leave is granted
shall not ordinarily exceed three years
and in exceptional cases such | eave
may be extended so that the tota

peri od of |eave, during the whole
tenure of service of an enpl oyee does
not exceed five years."

Clauses (a) and (b) of Regulation 26 (ii)(c) are not attracted herein
Clause (c), according to the respondent, is attracted in the instant case.

However, before proceeding to consider the matter further, we nmay
noti ce that the said regulation was purported to have been anended with
retrospective effect on the followi ng terns :

"Consi dered the follow ng amendnent in
Cl ause 26) of ’'Leave Regul ations’ appearing at
pages 159-60 of M D. University Cal endar
Vol ume-111 :-

PRPOSED Leave is granted to accept an
invitation to a teaching post or

fell owship or research-cumteaching
post or an assignnment for

admini strative or technical or

academ ¢ work of imnportance

Provi ded that the nmaximumtotal

period for which such |leave is granted
shall not ordinarily exceed three years
and in exceptional cases such | eave
may be extended so that the tota
peri od of |eave, during the whole
tenure of service of an enpl oyee does
not exceed five years. Provided
further that the benefit of increnent
for a period upto three years of extra-
ordinary | eave nay be all owed for
accepting such assignments and for

the purpose of higher studies and
research anywhere in India or abroad

The word ’Invitation” of the
above rule may include both a direct
of fer sent by the host institution and
any offer received in response to an
application, bio-data sent by the
enpl oyee through the University to
any institution in India or abroad."

RESOLVED t hat the above anendnent be
appr oved.

FURTHER RESOLVED t hat the anended

provi sion woul d take retrospective effect and
woul d be applicable to both teaching and non-

t eachi ng enpl oyees who undertake admi nistrative/
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teachi ng assi gnment anywhere in India or abroad."

The Act does not confer any power on the Executive Council to make
a regulation with retrospective effect. The purported regulations, thus, could
not have been given retrospective effect or retro-active operation as it is now
wel | -settled that in absence of any provision contained in the |egislative Act,
a del egatee cannot make a delegated |l egislation with retrospective effect.
In Mahabir Vegetable Gls (P) Ltd. and Another v. State of Haryana
and OGthers [(2006) 3 SCC 620] this Court stated;
"41. W may at this stage consider the effect of om ssion
of the said note. It is beyond any cavil that a subordinate
| egi sl ati on can be given a retrospective effect and
retroactive operation, if any power in this behalf is
contained in the main Act. The rul e-nmaki ng power is a
speci es of del egated 1egislation. A delegatee therefore
can nmake rules only within the four corners thereof.
42. It is a fundanmental rule of law that no statute shall be
construed to have a retrospective operation unless such a
construction appears very clearly in the terns of the Act,
or arises by necessary and distinct inplication. (See West
v. Gwynne)
43. A retrospective effect to an amendnent by way of a
del egated | egislation could be given, thus, only after
comng into force of sub-section (2-A) of Section 64 of
the Act and not prior thereto."

See also MRF Ltd., Kottayamv. Asstt. Comm ssioner (Assessnent)
Sal es Tax and Ot hers [(2006) 8 SCC 702]

In any event, the said purported resolution appears to be vague,
i nasmuch as it does not |lay down as to fromwhich date, the said anmended
regul ati on would come into effect.

No retrospective operation could also be given having regard to the

fact that thereby the rights of other enployees of the University could not
have been taken away. It is not in dispute that other teachers of the

Uni versity have been given pronotion. Respondent woul'd be entitled to be
promoted only in the event his break in his service is condoned and the
increments as prayed for by himfor the period during which he was worKking
with the Zanbia University may be granted and not otherw se.

Furthernore, the State has declined to grant such benefits to the

respondent. It was on that prenise the purported of fer made by the
University was recall ed. The sane, therefore, cannot be said to be arbitrary
in nature.

In terns of the original Regulation 26(ii)(c), |eave was to be granted
on an invitation to a teaching post. No such invitation was made to the
respondent. He applied for his appointnent with the Zanbia University
himsel f. Even assuming that the amendnents nade in the regulation is
valid, the extended neaning of 'invitation' would al so have no application in
the fact of the present case. By reason of the said amendnent, invitation
may include both the direct offer or any offer received in response to an
application, but indisputably such an application or bio-data nust be sent by
the enpl oyee through the University to an institution in India or abroad. As
the respondent was not in the service of the University before he had nmade
such an application, a fortiori the question of the respondent’s application
bei ng sent by the enpl oyee through the University did not and coul d not
ari se.

Qur attention has been drawn to a decision of this Court in State of
U. P. and Another v. Jogendra Singh and Another [(1998) 1 SCC 449], which
deals with payment of retiral benefits. The said decision has, however, been
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relied upon for the proposition that all |aws are prospective unless made
retrospective either expressly or by necessary inplication

We have noticed hereinbefore that the retrospective operation
purported to have been given by the Executive Council is ultra vires the Act.

So far as the case of Satpal Taneja is concerned, the same stands on a
different footing. Wdo not intend to dilate on the said question in details as
the |l earned Single Judge in his judgment pointed out the case of the
respondent viz.-e-viz. M. Taneja at sone |ength. W agree therew th.

Even assuming the respondent and the said Shri Taneja were simlarly
situated, we may observe that Article 14 of the Constitution of India carries
with it a positive concept. Article 14 of the Constituti on cannot be invoked,
for perpetuating illegality. {See Kul deep Singh v. Govt. of NCT of Delh
[(2006) 5 sCC 702 ]}

We, therefore, are of the opinion that the Division Bench of the H gh
Court was not correct ininterfering with the judgnment of the | earned Single
Judge as the case of the respondent is not even covered by the said
regul ati ons.

For the reasons aforenentioned, the inpugned judgnent cannot be
sustai ned, which is set asideaccordingly and that of the learned Single
Judge is restored. The appeal is allowed.

However, if any ampunt has been paid to the respondent by the
Uni versity, the sane nmay not be recovered from him




