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SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL NO(s). 4237 OF 2004

MS. CHAMUNDI DIE CAST (P) LTD. Appel I ant (s)
VERSUS
COVMNR. OF CENTRAL EXCI SE, BANGALORE Respondent ( s)

(Wth appln(s) for Ad-interimstay of recovery and office report)

WTH Givil Appeal NO 4851 of 2005

(Wth appln. for c/d in re-filing appeal)

(Wth office report)

Date: 01/05/2007 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTICE S. H. KAPADI A
HON BLE MR JUSTI CE B. SUDERSHAN REDDY
For Appellant(s) M. AR Madhav Rao, Adv.

Moni sh Panda, Adv.

M P. Devanat h, Adv.

M. Raj esh Kunmar, Adv.

For Respondent (s) M. R G Padia, Sr. Adv.

Ms. Sunita Rao, Adv.



M. B. Krishna Prasad, Adv.

M. P. Parnmeswaran, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER

C. A No. 4237/2004

The appeal is allowed with no order as to costs.

C. A No. 4851/2005

This appeal is dismissed as infructuous.

[ SUMAN ADHWA]
[ MADHU SAXENA]

COURT MASTER

COURT MASTER

Signed order is placed on the file.
IN THE SUPREME COURT OF | NDIA

ClviL APPELLATE JURI SDI CTI ON

Cl VIL APPEAL NO. 4237 CF 2004

MS. CHAMUNDI DIE CAST (P) LTD. .. APPELLANT
VS.

COVMMNR. OF CENTRAL EXCl SE



BANGAL ORE .. RESPONDENT

W TH

ClVIL APPEAL NO. 4851 COF 2005

ORDER

1. This statutory appeal filed by the assessee under Sec. 35

(L) (b) of Central Exci se Act 1944 agai nst t he final or der

No. 104/ 2004 dat ed 23.1. 2004 in Appeal No. E/ 740/ 2000

passed by Cust omrs, Excise & Service Tax Appel late  Tri bunal
Bangal ore (Appel l ate Tri bunal) by whi ch t he Tri bunal has

uphel d t he order of t he Conmi ssi oner classifying al um ni um
castings dedicated to IC engines for agricul tural machi nery

under Chapt er sub- headi ng (CsH) 8409. 00 of Central Exci se

Tariff Act demandi ng differential central exci se duty of

Rs. 30. 42 | akhs for t he peri od | st Decenber 1992 to June 30,
1997 by i nvoki ng t he | onger peri od of limtation under t he
proviso to Sec.11-A(1) of the said 1944 Act.

2. The assessee- appel | ant was manuf act uri ng exci sabl e

goods cl assifiable under Chapter 84 of Central Excise Tariff Act

1985. They were nmanufacturing Side Covers, Rear Covers, Fan

Brackets, G| Supply Ring and Bal ance Shaft Covers (al uni ni um

castings). They wer e cl assifying t hese castings under CSH
8432. 00 by decl aring t he sai d itens as part of Power Tillers.
The classification list was approved from time to time.

However on 2.1.1998 a show cause notice was i ssued by t he

Depart ment stating t hat t he sai d al um nium castings wer e

actual ly used in t he manuf act ure of IC engines by t he
cust oners of t he assessee, M s. Kerala Agro Machi nery
Cor poration Limted and since parts of IC engines wer e

cl assifiable under CSH 8409.00 differential duty under Rule 9(2)
of Central excise Rules 1944 anpunting to Rs. 30.42 | akhs for
t he peri od 1/ 12/ 92 to 30/ 6/ 1997 was demanded from the

assessee (appel l ant). Thi s demand has been confirned



ultimately by t he adj udi cati ng aut hority and by t he Tri bunal

Hence, this civil appeal is filed by the assessee.

3. In the pr esent case t wo poi nts ari se for determi nation

namely, classification, and invocation of the proviso to Sec.11-
A (1) of the said 1944 Act.

4, On t he first poi nt as to whet her al um nium castings
were classifiable under Chapt er Headi ng 84.32 or Chapt er
Headi ng 84.09, |I|earned counsel for the assessee concedes that

t he al um nium castings woul d fall under Chapt er Headi ng

84. 09. W  quote herei nbelow CSH 8432.00 as al so CSH

8409. 00.
"8432.00: Agricultural, horticultural or forestry
machi nery for soi | preparation or cul tivation
| awn or sports-ground rollers
"84.09: Parts suitable for use solely or principally
with the engi nes of heading No.84.07 or
headi ng No. 84. 08.
5. Coni ng to t he question of i nvocati on of | onger

peri od we quot e her ei nbel ow Notification No. 111/ 88 dat ed
1.3.88 Exenption to certain specified goods of Chapters

82 and 84: - In exercise of the powers conferred by sub-

rule (1) of rule 8 of the Central Excise Rul es, 1944, t he
Central Gover nnent her eby exenpts goods of t he

description speci fied in col um (3) of t he Tabl e hereto
annexed and falling under Chapter or heading Nos. of the

Schedul e to t he Central Exci se Tariff Act, 1985 (5 of
1986) as are specified in the corresponding entry in

columm (2) of the said Table, fromthe whole of the duty

of exci se | evi abl e t her eon whi ch is specified in t he sai d
Schedul e.

THE TABLE
S. No. Chapter Description of goods

or Head-



i ng No.
(1)

(2) (3)

01 82 Hand Tools, the foll ow ng:

Spades, shovel s, mattocks, picks, hoes, forks

and rakes, axes, bill hooks and simlar hew ng
tool s, secateurs of any kind , scythes, sickles, hey knives,
hedge shears, tinber wedges and other tools of a
kind used in agriculture or horticul ture.
02 82 Beaters confornming to the Indian Standard

Specification I'S: 273-1983.

03 82 Smoot hing irons for ironing clothes (non-
el ectric).
04 82 Kni ves and cutting blades, for agricultural or

horticul tural nmachi nes.

05 82 Penci| sharpners, of value not exceeding rupees

ten per piece.

06 82 Bl ades for pencil sharpeners, of val ue not

exceedi ng rupees five per piece.

07 84. 24 Fire extinguishers.

08 84. 24 Mechani cal appliances of a kind used in

agriculture or horticulture.

09 84. 32 Agricultural or horticultural machinery for soi
preparation or cultivation; law or sports- ground

rollers.

10 84. 33 Harvesting or threshing nmachinery, including

straw or fodder balers, grass or hay nowers, machi nes for



cl eaning, sorting or grading eggs, fruit or other

agricul tural produce

11. 84. 36 O her agricultural, horticultural, poultry-

keepi ng or bee-keepi ng machi nery, including germ nation
plant fitted with mechanical or t her mal
equi prent, poultry incubators and br ooders.
12. 84. 37 Machi nes for cleaning, sorting or grading seed,

grain or dried | egum nous veget abl es,

machi nery used in the mlling industry or for t he wor ki ng
of cereals or dried | egum nous veget abl es.
13. 82 or 84 Parts of goods specified at S.No.01,04 and 08 to

12 above.

[Notification No.111/88-C. E., dated 1-3.1988 as anended by

Notification No.141/88-C E., dated 18-4-1988]

6. A bare r eadi ng of t he af oresai d Notification i ndi cates

that it seeks to exenpt "parts of goods" specified at serial Nos.

08 to 12 from paynent of duty. In t he pr esent case

required to read serial No. 13 with serial Nos. 08-12 of the said

Noti fi cati on. Serial No.13 states that parts of goods which fal

under Chapt er 84 at seri al Nos. 08 to 12 shal | st and
from paynent of duty. According to the Depart ment
description of the goods at serial No.09 categorically refers to
Chapter Heading 84.32 which in the present case is not at al
applicable, particularly, when the castings came under Chapter

Headi ng 84. 09. On the other hand, it has been contended on

behal f of t he assessee t hat t he sai d exenption Notification
specifically refers to  Agricultural machi nery  which i ncl udes

Power Tillers and consequently al um nium castings which are



a part of IC engines dedi cat ed only to agricul tural machi nery

woul d al so attract exenption. As stated above t he assessee
concedes t hat al um nium castings do fall under Chapt er

Headi ng 84. 09. However it is their contention t hat t hey

genui nel y bel i eved t hat their goods came under t he sai d
Notification  which gave exenption to parts of agricultura

machi nery under Chapt er 84. That such castings used in IC

engi nes whi ch wer e dedi cat ed only to agricul tural machi nery

woul d also get t he benefit of nil rate  of duty. IC engines
thensel ves could formpart of agricultural machinery. It could

form part of vari ous ot her types of machi neri es al so. The

obj ect behi nd t he exenption Notification was to gi ve

exenption to agricultural machinery and parts thereof. If the

end product was alone to be given the benefit then the object

behi nd enactnent of exenption Notification would have fail ed.

In t he ci rcunst ances t he assesee bel i eved t hat t hey wer e
covered under the above notification

7. We find nerit in the above contention, nanely, that the

assessee act ed on t he genui ne bel i ef t hat their goods wer e
covered by the exenption notification. There was no intention

to evade duty. They acted under the genuine belief, particularly

when t he departnment over the years approved the classified |list

filed by themunder CH 84.32. The assessee had sold the above

castings to State PSU, nanel vy, Kanto who al so told them to
classify the said goods under CH 84. 32

8. In the circunstances we are of the view that t he

Department was not entitled to invoke the extended period of

limtation. There is one nor e reason why we say So. In t he

pr esent case IC engines wer e supplied to Kanto. At t he

rel evant time Kanto had recomrended to the assessee that

t hey shoul d t ake advant age and classify t he al um ni um
castings in Chapt er Headi ng 84. 32. Even Kanto was of t he
view that t he castings came under Chapt er Headi ng 84. 32

Kanto was t he cust oner of the assessee. It is a State Public

by



Under t aki ng. The Depart ment had at one st age gi ven a show
cause notice to Kanto whi ch conceded t hat t hey had
recommended classification of castings under CH 84. 32. Thi s

expl anation of Kanto was accepted by the department. If that

be the case then in our view the assessee was al so not entitled

to be pr oceeded with by i nvoki ng t he ext ended peri od of
limtation.

9. For t he af orestated reasons we set asi de t he i mpugned
deci si on of the  Tribunal stating that although the said

Al um nium Castings woul d fall under CH 84.009, t he

pr oceedi ngs instituted for recovery of differential duty by

i nvoki ng the proviso to Section 11A(1) were beyond the period

of limtation. Therefore t he anount of differenti al duty
deposited by the assessee for the period Ist Decenber 1992 to

30 June 1997 in t he sai d pr oceedi ngs shal | be r ef unded in
accor dance with I aw. The Gvil Appeal is accordi ngly al | owed

with no order as to costs.

10. Since we have allowed the assessee’s civil appeal herein

not hi ng survives in t he civil appeal No. 4851 of 2005 filed

t he assessee agai nst t he order of t he Tri bunal di smi ssi ng its
Rectification  Application. Hence the said civil appeal No.

4851/ 05 is dism ssed as infructuous.

( B. SUDERSHAN REDDY)
NEW DELHI ;

MAY 1, 2007.



