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In our country where | arge nunber of ‘people live below the
poverty line, destruction of a small quantity of crops, that too by
animals in many cases lead to fights and invariably | oss of |ives.
These are normally not pre-neditated and tenpers rise at the spot,
physical force is used and by the tine sanity prevails, damage is done.
Nei ghbours or even friends and rel atives forget the existing comty,
and aninmal instincts take over. The case at hand belongs to such
category of cases.

These two appeals are inter-linked being directed against the

sanme judgnent rendered by a Division Bench of the Rajasthan H gh Court
at Jodhpur. By the inmpugned judgnent the H gh Court altered conviction
of the 5 respondents from Section 302 read with Section 149 and 148,
341 of the Indian Penal Code, 1860 (in short "the I1PC) to Section 304
Part | read with Section 149, 148 and 341 I PC Crimnal appea

no. 646/ 1999 has been filed by the infornant while crimnal appea

no. 647/ 1999 has been filed by the State of Rajasthan

Five respondents (hereinafter referred to as the 'accused’) were
found guilty of the of fences punishabl e under Section 302 read with
Sections 149 and 148, 341 of the IPC by the trial Court. |Instead of
life inprisonnent as awarded for the first offence, the Hi gh Court
restricted the custodial sentence to the period undergone which was
about 3 years. Accused persons had not seriously contested the
occurrence before the High Court. They have only contended that the
of fence was not covered by Section 302 read with Section 149.

A brief reference to the factual aspects would be necessary.

On 9.3.1995 over a trifle issue of damage of crop by goats there
was altercation between Adu Raminformant (appellant in crininal appea
no. 646/ 1999) and Poora Ram (hereinafter referred to as the 'deceased’)
on one side and the accused persons on the other. According to the

i nfornmant, when he noticed that the goats of the accused Chol a had
danaged part of the crop, there was exchange of hot words and the
respondent s- accused surrounded the deceased with the intention to kil
him started beating himwith lathies and axes resulting his

i nst ant aneous death. Information was | odged at the police station and
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i nvestigation was undertaken and on conpletion thereof the charge sheet
was pl aced.

Fourteen witnesses were examned to further the prosecution

version. Wiile the accused persons took the plea that they have found
the dead body of the deceased in their fields and with the suspicion
that they had caused his nurder, they have been inplicated. The tria
court placed reliance on the evidence of eye-witness i.e. Ruparam (PW
1), Prahlad (PW5) and Lata (PW11). It is to be noted that doctor (PW
2) who conducted the post nmortem found 34 injuries including severa
fracture injuries. Accordingly, the trial Court recorded conviction as
aforesaid. The Hi gh Court noted the fact that the fracture injuries
were all seen on the hand and other non-vital parts of the body and
there was no grievous injury on the head. Al the injuries on the head
were sinple in nature. Accordingly, the conviction was altered to
Section 304 Part | |IPC. Taking note of the fact that sonmetinme has been
spent during trial, custodial sentence was reduced to the period

under gone. The fine fromRs.2,000/- was enhanced to Rs.10,000/-. It was
directed that the fine as awarded if deposited, is to be paid to the

wi dow of ‘the deceased as conpensati on

Learned counsel for the appellants submitted that alteration of
conviction is indefensible. In any event, the imnposition of sentence to
peri od undergone is clearly irrational

Learned counsel for the respondents-accused, however, submtted

that there was no injury noticed on any vital part. On the other hand
injuries on different part of the body clearly indicate that no
particular injury was intended. As a matter of fact, there were only
simple injuries on the vital parts of the body.

It was further submitted that considering | ong passage of tine

the custodi al sentence as inposed is proper. |t was pointed out that
gri evances of the prosecution party have been taken care of by the
direction to pay conpensation to the w dow of the deceased by enhanci ng
fine amount.

So far as the alteration of conviction is concerned, we findthat

the H gh Court has recorded adequate reasons for altering conviction
The nunber of injuries is always not determ native of the offence. It
woul d depend on the weapon used, place where the injuries were
inflicted and the nature of the injuries. Further, the assaults appear

to have been made in the course of quarrel. That being so, no serious
infirmty is noticed in the H gh Court’s view regardi ng the conviction.
In fact, this is a case which falls under Section 304 Part |l |PC

The | aw regul ates social interests, arbitrates conflicting clains

and demands. Security of persons and property of the people is an
essential function of the State. It could be achieved through
instrumentality of crimnal [aw. Undoubtedly, there-is a cross cultura
conflict where living | aw nust find answer to the new chal |l enges and
the courts are required to noul d the sentencing systemto neet the
chal | enges. The contagi on of | awl essness woul d underm ne social order
and lay it inruins. Protection of society and stanping out crimna
proclivity must be the object of |aw which rmust be achi eved by i nposing
appropriate sentence. Therefore, law as a corner-stone of the edifice
of "order" should neet the challenges confronting the society. Friedman
in his "Law in Changi ng Soci ety" stated that, "State of crimnal |aw
continues to be \026 as it should be \026 a decisive reflection of socia
consci ousness of society". Therefore, in operating the sentencing
system | aw shoul d adopt the corrective nachinery or the deterrence
based on factual matrix. By deft nodul ation sentencing process be
stern where it should be, and tenpered with nmercy where it warrants to
be. The facts and given circunstances in each case, the nature of the
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crinme, the manner in which it was planned and commtted, the notive for
comm ssion of the crime, the conduct of the accused, the nature of
weapons used and all other attending circunstances are relevant facts
whi ch woul d enter into the area of consideration. For instance a
murder comm tted due to deep-seated nutual and personal rivalry may not
call for penalty of death. But an organised crime or nmass nurders of

i nnocent people would call for inposition of death sentence as
deterrence. |In Mahesh v. State of MP. (1987) 2 SCR 710), this Court
while refusing to reduce the death sentence observed thus:

"I't will be a nmockery of justice to pernmit the
accused to escape the extreme penalty of |aw when
faced with such evidence ‘and such cruel acts. To
give the | esser punishnent for the accused woul d be
to render the justicing systemof the country
suspect. The comon man will lose faith in courts.
In such cases, he understands and appreciates the

| anguage of deterrence nore than the reformative
jargon.”

Ther ef ore, undue synpat hy to inpose i nadequate sentence woul d do

nore harmto the justice systemto underm ne the public confidence in
the efficacy of |awand society could not |ong endure under such
serious threats. It is, therefore, the duty of every court to award
proper sentence having regard to the nature of the offence and the
manner in which it was executed or committed etc. This position was
illumnatingly stated by this Court in Sevaka Perumal etc. v. State of
Tam | Naidu (AR 1991 SC 1463).

The crimnal |aw adheres in general to the principle of

proportionality in prescribing liability according to the culpability
of each kind of crimnal conduct. It ordinarily allows some significant
di scretion to the Judge in arriving at a sentence in each case,
presunably to permt sentences that reflect nore subtle considerations
of culpability that are raised by the special facts of each case
Judges in essence affirmthat punishnment ought always to fit the cring;
yet in practice sentences are determ ned |largely by other

consi derations. Sometimes it is the correctional needs of the
perpetrator that are offered to justify a sentence. Sonetines the
desirability of keeping himout of circulation, and sonetimes even the
tragic results of his crime. Inevitably these considerations cause a
departure fromjust desert as the basis of punishnent and create cases
of apparent injustice that are serious and w despread.

Proportion between crinme and punishnent is a goal respected in
principle, and in spite of errant notions, it remains a strong
influence in the determ nation of sentences. The practice of punishing
all serious crinmes with equal severity is now unknown in civilized
soci eties, but such a radical departure fromthe principle of
proportionality has disappeared fromthe |law only in recent tines. Even
now for a single grave infraction drastic sentences are inposed.

Anyt hing | ess than a penalty of greatest severity for any serious crime
is thought then to be a measure of toleration that is unwarranted and
unwi se. But in fact, quite apart fromthose considerations that make
puni shnment unjustifiable when it is out of proportion to the crineg,

uni form y di sproportionate puni shment has sone very undesirable
practical consequences.

After giving due consideration to the facts and circunstances of

each case, for deciding just and appropriate sentence to be awarded for
an of fence, the aggravating and mitigating factors and circunstances in
which a crine has been conmitted are to be delicately bal anced on the
basis of really relevant circunstances in a dispassi onate manner by the
Court. Such act of balancing is indeed a difficult task. It has been
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very aptly indicated in Dennis Councle MCGDaut ha v. State of
Callifornia: 402 US 183: 28 L.D. 2d 711 that no formula of a fool proof
nature is possible that woul d provide a reasonable criterion in

determ ning a just and appropriate punishnent in the infinite variety
of circumstances that may affect the gravity of the crime. 1In the
absence of any fool proof fornula which may provide any basis for
reasonable criteria to correctly assess various circunstances gernane
to the consideration of gravity of crine, the discretionary judgnent in
the facts of each case, is the only way in which such judgnent nay be
equi tably distingui shed.

I mposition of sentence without considering its effect on the

social order in many cases nmay be in reality a futile exercise. The
social inmpact of the crine, e.g. where it relates to offences agai nst
worren, dacoity, kidnapping, msappropriation of public nobney, treason
and ot her offences involving noral turpitude or nmoral delinquency which
have great inpact on social order, and public interest, cannot be | ost
sight of and per se require exenplary treatnent. Any |iberal attitude
by i mposi ng meager sentences or taking too synpathetic view nerely on
account of lapse of tine in respect of such offences will be result-
Wi se counter productive in‘the long run and agai nst societal interest
whi ch needs to be cared for and strengthened by string of deterrence
inbuilt in the sentencing system

In the instant case taking note of the background facts and
speci al features of the case custodial sentence of six years would
serve the ends of justice. Normally, sentence for conviction for

of fence rel atable to Section 304 Part | |IPC would be nore. But this is
a case which could be, on the facts of the case covered under Section
304 Part Il IPC. Though there is no appeal on behalf of the accused

persons, the sane is apparently because of reduction of sentence. The
enhanced fine has to be deposited, if not already done, within two
nmonths fromtoday. In case the fine is not deposited the default
custodi al sentence will be two years R

Appeal s are accordi ngly di sposed of .




