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1. The appellant, State of Rajasthan, invited tenders for
construction of Bhinsagar Damin which one of the tenderer was the
respondent. The tender of the respondent was accepted. Accordingly,
a contract was awarded to the respondent and under the contract the
work was to be started on 16th of November, 1978 and the date of
compl etion was fixed on 15th of My, 1981. One of the terms of the
contract was that if any difference or dispute arises between the
parties, such dispute or difference shall be referred to arbitration

However, the work was not conpleted within the tine allotted and

time was thereafter extended. Inspite of extension of tinme, the work
was not conpleted. For that reason, the State of Rajasthan

term nated the contract and got the remaining work done from sone

ot her contractor.

2. The respondent raised various clains which were rejected by

the State of Rajasthan. The respondent, therefore, noved an
application under Section 20 of the Arbitration Act, 1940 (in short the
“Act’) for referring the clains nentioned therein to arbitration. The
District Judge, Jhalawar by an order dated 11th of Novenber, 1982
hel d that only one claimwas referable to arbitration and refused to
refer the other three clains to arbitration. The respondent filed an
appeal before the Hi gh Court of Rajasthan at Jaipur and the High

Court by its order dated 7th of June, 1984 held that it was for the



Arbitrator to decide whether the clains were to be awarded or not
and accordingly directed that all the four clains be referred to
arbitration. The disputes were referred to two Arbitrators. The
respondent, however, filed 39 clainms anmounting to Rs.42,59, 155. 56
before the Arbitrators. The parties led oral and docunentary

evi dence. There was a difference of opinion between the two

Arbitrators. Therefore, the Arbitrators referred the dispute to an
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Unpire. The State of Rajasthan, the appellant herein, thereafter filed

an application under Section 11 of the Act for renmoval of the Umpire
on the ground of bias. This application was di sn ssed on 16t h of
Novenber, 1993. The appellants filed a revision case which al so

came to be dism ssed by the High Court in January, 1995. The

Unmpire entered into the reference and passed an award on 29th of

May, 1995.

3. The State of Rajasthan, the appellant herein, filed objections
under Sections 30 and 33 of the Act which were dismssed by the trial
court and in appeal the respondent filed a cross appeal claining
compound interest. The Hi gh Court by a judgnent disnmi ssed both the
appeal s. Feeling aggrieved, both the parties approached this Court
and two Civil Appeals were registered. C A No.2500 of 2001 was by
the State of Rajasthan which was aggrieved by the disnissal of their
objection filed under Sections 30 and 33 of the Act and C A No. 2501
of 2001 was by the respondent against the dism ssal of their claimfor
compound interest. By a judgnment and order dated 4th of Cctober,

2005 passed in the aforesaid two appeals, this Court had set aside
the award of the Umpire and the judgrment of the Hi gh Court by the

foll owi ng directions:

"Under the circunstances and for reasons set out
her ei nabove, we set aside the award and appoi nt Justice
N. Sant osh Hegde, a retired Judge of this Court as the
Unpire. The Unpire, M.V.K Gupta shall forthwith forward
al | papers and docunents to Justice N Santosh Hegde at
his residence i.e. 9, Krishna Menon Marg, New Del hi. The
parties shall appear before Justice N. Santosh Hegde on
6.10.2005 at 5.p.m at 9, Krishna Menon Marg, New
Del hi. Justice N Santosh Hegde shall fix his fees which



shal |l be borne by both the parties equally. Justice

N. Sant osh Hegde is requested to fix the schedul e and

give his award with a period of 4 nonths fromthe date of

recei pt of all the papers and docunents fromthe outgoing

Umpire M.V.K Gupta. The award to be filed in this Court.

We | eave the question of grant of interest open to be

deci ded by the Umpire in accordance with | aw

Lastly, it is clarified that this is not a new reference

but a continuation of the earlier proceeding and thus the

Arbitration Act, 1940 shall continue to apply."
4. Accordingly, in conpliance with the judgnment of this Court as
af oresaid, M.Justice N Santosh Hegde, (as Hi s Lordship then was),
entered into reference and passed his award on 9th of Septenber,
2006. Now the State of Rajasthan has filed an application for nmaking
the award a rule of the Court and at the sanme tinme the respondent
filed an objection under Sections 30 and 33 of the Act. An
Interlocutory Application was also filed by the respondent chall engi ng

the jurisdiction of this Court to nmake the award absolute and also to

consi der the objections raised by the respondent agai nst the award

passed by the Unpire in pursuance of the order passed on 4th of

Cct ober, 2005. According to the respondent, who appeared in

person, the application and objections filed by the parties nmust be

sent back to the court of competent jurisdiction for deciding the sane
in accordance with law, because after the judgnent was passed and

the earlier award was set aside by the inpugned judgnent, this Court

had beconme functus officio to entertain such applications. Therefore,
before we go into the question regarding the objections raised by the
respondent under Sections 30 and 33 of the Act and the application

for making the award a rule of the Court, we nust first deal with the
Interlocutory application, that is to say, whether this Court still retains
the jurisdiction to entertain the award passed by the Unpire or to

consi der the objections to the sane or the nmatter should go back to

the court of conpetent jurisdiction for considering the said application
and objections in accordance with law. According to M. Mol Chand
Luhadi a, appearing in person, this Court is ceased to have jurisdiction
after the appeal was disposed of and a new Umpire was appoi nted

who passed an award on 9th of Septenber, 2006. In support of this



contention that this Court cannot have the jurisdiction to entertain the

application filed by the appellant to nake the award a rule of the court

and al so the objection filed under Sections 30 and 33 of the Act, he
had relied on certain decisions of this Court out of which strong
reliance was placed on the decision in Garwal Mndal Vikas N gam

Ltd. vs. Krishna Travel Agency [2008 (6) SCC 741] and also the

deci sion in Bharat Coking Coal Ltd. vs Annapurna Construction

[ 2008 (6) SCC 732]. This subnission of M. Luhadia, who appeared in
person was contested by M. Pallav Shishodia, |earned senior counse
appearing on behalf of the State of Rajasthan. According to

M . Shi shodia, in view of the decision of a three-Judge Bench of this
Court in Mcdernott International Inc. vs. Burn Standard Co. Ltd

and Gthers [2005 (10) SCC 353], this question is no |longer res
integra. In our view, the subnission of M. Shishodia nust be

accepted. Fromthe judgment of this Court dated 4th of Cctober, 2005,
it has been nmade clear by this Court in the operative part of the
same, as noted herein earlier, that the award that would be passed

by the Umire nust be filed in this Court and secondly it was clarified
in the judgnent itself that this was not a case of a new reference but
a continuation of the earlier proceeding and thus the Act shal
continue to apply. In Mdernott International Inc. (supra), a three-

Judge Bench decision of this Court clearly observed that since the
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Arbitrator was directed to file his award in this Court, the objections

as well as the entertainability of the application of the appellant for
maki ng the award a rule of the Court nust be filed in this Court al one
and, therefore, this Court has the jurisdiction to entertain the
application of the appellant and al so the objections filed by the
respondent. In view of the discussions made herein above and in

vi ew of the three-Judge Bench decision of this Court, nanely,

Mcdernott International (supra), it would not be necessary for us to

deal with the other two decisions as referred to herein earlier. That



apart, in the judgment dated 4th of October, 2005, it has been nade
clear that the award was to be filed in this Court and that this was not
to be taken as a new reference but a continuation of the earlier
proceeding, thus the Act shall continue to apply. Accordingly, the
question regarding entertainability of the aforesaid two applications
nanely, the application for naking the award a rule of the court and

t he objections under Sections 30 and 33 of the Act filed in this Court
could not arise at all.

5. Let us now consider the objections filed by the respondent

agai nst the award passed by the Unpire under Sections 30 and 33 of

the Act. Since we have already overrul ed the objections raised by the

respondent about the entertainability of the two applications by this
Court, we now deal with the objections filed by the respondent in
respect of the various clains made by them for passing an award in
their favour. According to M. Luhadia, since the first award of the
Umpire M.V.K Gupta was set aside, and a new Unpire was
appoi nted after setting aside the said award it would be evident from
the judgnent of this Court that the intention of this Court was to
pernmt the respondent to raise all their objections to the clains put
forward by it including the claimNo.2 and 26. We are unable to
accept this contention of M.Luhadia. So far as C aim No.2 and 26
are concerned, on a perusal of the judgnent of this court, it is difficult
to accept the argument of M. Luhadia as we find fromthe said
judgnent that the claimNos. 2 and 26 were el aborately considered in
the judgnent and this Court in the said judgnent canme to a clear
finding with regard to CaimNo.2 and 26 that the respondent woul d
not be entitled to such clains. Wiile rejecting daimMNos. 2 and 26
this Court categorically nade the followi ng observations which we
reproduce herein bel ow :

"As regards claimNo. 2 M. Luhadia fairly admtted

that Cause 5.11(iii) of the Contract requires chiseling of

stones on all sides. He however submitted that the rates
given in Schedule G were only for chiseling of stones on

one side. He submtted that this was clear from Note 1
under Schedul e G which stated that Schedul e G was



based on B.S.R 1975. He subnmitted that B.S.R 1975

showed that such rates were only for chiseling stones on
one side. He submitted that when the stone has to be
chiseled on all sides the rates given in B.S.R 1975 were
to be applied. He subnmitted that claimNo. 2 was based

on those rates. W are unable to accept this subn ssion

of M. Luhadia. The Contract is very specific. The work
specified in the Contract has to be done at the rates
specified in Schedule ‘G . Even though Schedule G may

be based on B.S.R 1975 it is not exactly as B.S. R 1975.
Where in respect of a work specified in the contract the
rate has been given in Schedule G that work could only

be done at that rate. Wrks specified in the Contract does
not become extra work. It is only in respect of extra work
that rates specified in B.S.R 1975 can be applied. To us
it is clear that the claimNo. 2 is contrary to the terns of
the Contract. It is barred by C auses 57, 60 and 61 of the
Contract. As regards claimMNo. 26, M. Luhadia relied

upon the case of Tarapore & Co. v. State of MP. [1994

[3] SCC 521]. In this case, the question was whether the
contractor was entitled to claimextra anbunts because

he had to pay increased wages to his workers. This Court
has held that the contractor woul d have tendered on the
basis of the then prevailing wages and as the contract
required the contractor to pay the mni mumwages if the

m ni mum wages increased it was an inplied termof the
contract that he would not be entitled to claimthe

addi tional anmount. However, it nust be noted that, in this
case, there was no termin the contract which prohibited
any extra clains being nmade because of the increase in
wages. C ause 31 of the Special Conditions of the
Contract, which has been reproduced herei nabove,
specifically bars the contractor from claimng any
conpensation or an increase in rate under such
circunstances. Not only that but the Respondent had with
their initial tender put in a termwhich provided that if there
was any increase in the mni mumwages by the

Governnent the rates quoted by hi mwoul d be increased

by the sane percentage. At the tine of negotiation this

cl ause was dropped. Thus, the Respondent had

t hensel ves specifically agreed not to claimany

compensation or increase by reason of increase in

wages. This claimcould therefore not have been

granted.”

From a readi ng of this paragraph 30 of the judgnent of this
Court, it is clear that this Court in the judgnent has, in detail
consi dered Cl aim Nos.2 and 26 and on consideration of the materials
on record and the ternms of the contract between the parties rejected
the aforesaid two clainms. In this view of the matter, we nust accept
the finding of the Unpire that since these two clains were clearly and
el aborately considered and thereafter rejected by this Court in the
said judgnent, it was not open for himto reconsider the sane while
passing the award. In view of this conclusion arrived at by this Court

in the aforesaid judgnment, the Umpire was fully justified in not

reconsi dering the sane whil e passing an award.



6. The jurisdiction of the court to set aside an award under
Section 30 of the Act has now been settled by catena of decisions of
this Court as well as by the different Hi gh Courts in India. Taking
those principles into consideration, it would thus be clear that under

Section 30 of the Act it nust be said that the court is not enpowered
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to re-appreciate the evidence and exanmi ne the correctness of the

conclusions arrived at by the Unpire in considering an application for
setting aside the award. In this connection, we nmay refer to a decision
of this Court in the case of Bhagwati Oxygen Ltd. vs. Hi ndustan
Cooper Ltd. [2005 (6) SCC 462]. In that decision, this Court
observed in paragraph 25 as follows :-
"This Court has considered the provisions of

Section 30 of the Act in several cases and has held that

the court while exercising the power under Section 30,

cannot re-appreciate the evidence or exam ne

correctness of the conclusions arrived at by the Arbitrator

The jurisdiction is not appellate in nature and an award

passed by an Arbitrator cannot be set aside on the

ground that it was erroneous. It is not open to the court to

interfere with the award nerely because in the opinion of

the court, another viewis equally possible. It is only when

the court is satisfied that the Arbitrator had m s-conducted

hi nsel f or the proceedings or the award had been

i mproperly procured or is "otherwi se" invalid that the court

may set aside such award."
7. Simlarly in the case of Food Corporation of |India vs.
Chandu Construction [2007 (4) SCC 697] in which one of us
(Chatterjee,J.) was also a party, it was held that when the Arbitrator
or the Umpire as the case may be, had ignored the specific terns or
had acted beyond the four corners of the contract, it was open for the

court in the exercise of its power under Section 30 of the Act to set
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aside the award on the ground that the Arbitrator could not ignore the

| aw or misapply the terns of the contract in order to do what he

t hought was just and reasonable. That apart, the lawis also settled
as referred to herein earlier that the jurisdiction of the court under
Section 30 of the Act is not appellate in nature and the award passed

by the Umpire cannot be set aside on the ground that it was



erroneous. It is also not open to the court to interfere with the award
merel y because in the opinion of the court, another viewis equally
possi bl e. Keeping these principles as laid down by this Court in the

af oresai d two decisions, let us now consider the award passed by the
Umpire in respect of the clains of the respondent excluding C aim

Nos. 2 and 26.

8. Since ClaimNos.4, 6, 9, 13, 23, 32, 33, 36 and 38 of the
respondent were accepted by the Unpire and the Award has been

passed in respect of the said clains in favour of the respondent, it
woul d not be necessary for us to deal with this part of the award any
further. So far as laimMNos. 1, 3, 5, 7, 8, 10, 11, 12, 14-22, 24, 25,
27, 28, 29,30, 31, 34, 35, 37 and 39 are concerned, we find that the
Urpi re after going through the objections of the respondent and after

hearing the parties in respect of these clains rejected the sane and
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we do not find any reason to set aside the said award on the ground

that the jurisdiction of the court is not appellate in nature nor such an
award could be found to be erroneous. Accordingly, we do not find

any reason to accept the objections of the respondent in this regard.
The objections are overrul ed.

9. Before parting with this judgnent, there is another aspect to be
considered at this stage. As noted herein earlier, the respondent has
cl ai med conpound rate of interest which was not granted by the

Umpire. The cl ai mant had cl ai med conpound interest with quarterly

rest while the respondent had opposed the said rate of interest. Wile
rejecting the said claimof the clainant, the Unpire had rightly
observed that there was no necessity for himto fix any other rate of

i nterest because on the basis of the award passed by the Umpire, the
claimant had to return the substantial anount received by him In
view of that, the Umpire in his award directed that difference of
anount whi ch has now becone refundable by virtue of the award

woul d be returned back to the State of Rajasthan with interest from
the date of recovery by the clainant and the sane was all owed by

the previous Unpire till the date of repaynent/recovery.
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10. We do not find any reason to differ fromthe award of the

Urpire on this score, because the Unmpire has rightly considered the
entire aspect of interest and passed an award whi ch can never be
said to be erroneously rejected by him

11. For the reasons aforesaid, we allow the application for making
the award a rule of the court and reject the objections filed under
Sections 30 and 33 of the Act by the respondent. There will be no

order as to costs.
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