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MARKANDEY ' KATJU, J.

Thi s appeal has been fil ed agai nst the inpugned judgnent and order of the
Andhra Pradesh Hi gh Court dated 24.3.2000 in Wit Petition No. 4755 of
1999.

Heard | earned counsel for the parties and perused the record.

The writ petition was filed in the H gh Court challenging the order of the
Director CGeneral of Foreign Trade (hereinafter referred to as the ‘DGIF ),
New Del hi dated 19.2.1999 by which the appellant’s request for endorsenent
of transferability of the three licences in question, was refused.

The facts of the case are that to enable Indian exporters to compete
effectively in the international market a schene was framed by the Centra
CGovernment named the ‘Duty Exenption Schene’. Under this Schene, inport of
certain specified input itens required for the manufacture and export of
resul tant products was allowed wi th duty exenption benefits. For getting
this benefit, the applicant exporter had to apply for licence with the
details of the input requirenents. In case, the standard input/output norns
(SION) for a particular export product were already notified at the

rel evant point of tine, the licences are nornally issued by the Licensing
Aut hority concerned without making reference to the Advance Licensing
Conmittee. In case, the SIONis not fixed, the application isto be

consi dered by the Conmittee.

The petitioner had obtained three advance licences dated 11.12.1997,
30.7.1998 and 30.7.1998 for export of ‘Fresh Frozen Sea foods’ /i ncluding
“Shrinmps’ and PUDs’ fromthe Regional Ofice of the Joint Director General
of Foreign Trade, Hyderabad under the Export and Inport Policy of 1997-2002
(in short hereinafter referred to as ‘EXIM POLICY' ). These advance |icences
were issued for inport of itens such as LDPE/ HDPE/ PP Moul di ng Powder, Kraft
Paper, Raw Material for Fish Net, PP Mul ding Powder/ Nyl on Moul di ng
Powder / Nyl on Monofil anent, Anti-oxidants viz., Gentanycin Sul phate,
Doxyeycl ene HCL, Raw Material for Tubs, Basins, Crats, etc. i.e. HDPE PP
Moul di ng Powder, Anti-bacterial/Anti-fungal material to increase the shelf
life i.e Tetracyclene HCL used during fishing in ice, Soya Meal, Lecithin
Wheat G uton, Gum Arabic, Beta-Methazone/ Dexanet hazone.

Agai nst all the aforesaid three advance |licenses the appellant filed three
separate applications all dated 16.9.98 requesting for an endorsenment of
transferability after fulfillnment of the stipulated export obligation. The
DGFT, vide order dated 19.2.1999, refused the request of the appellant for
an endorsenent of the transferability of the advance |licenses.

Agai nst the order of the DGIF dated 19.2.1999, the appellant filed a wit
petition in the H gh Court, which was dism ssed. Hence, this appeal by way
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of Special Leave.

Under the Schene for Duty Exenption Endorserment in the EXIM PCLICY for the
year 1997-2002, the advance licenses carry certain export obligations, and
for certain goods the standard input and output norms (SION) for inport and
export for the grant of the duty-free |licenses have been fixed, while for
sone ot her goods the nornms have not been fixed.

The petitioner had applied for licenses under the ‘no norns category’ for
the export of Fresh Frozen Sea Foods including Shrinps and PUD, and the
said licenses were granted by the Licensing Conmittee. The High Court in
paragraph 8 of it’s judgment observed that norms did exist for the export
product "Frozen Marine Products/Frozen Meat packed in packing material nade
out of LDPE/ HDPE/ PP Card Board other than |Ivory Board", and hence the
appel | ant shoul d have applied in the ‘norns category’ and not the ‘no norns
category’ .

There i's no dispute that whether the advance |icenses were issued under the
‘norns category’ or-‘no norms category’', in either case the said |icences
wer e transferabl e under the EXIM POLI CY 1997- 2002, which was issued under
Section 5 of the Foreign Trade (Developnment & Regul ation) Act, 1992.

Clause 7.19(a) of the Duty Exenption Schene contained in the aforesaid EXIM
PCLI CY for the period 1.4.1997 to 31.3.2002 provided that "a duty free

i cence except Special Inprest Licence and/or materials inported against it
is transferable after the conpletion of ‘export obligation and endor senent

of transferability by the licensing authority".

Thus, from a reading of the above Scheme it is evident that duty free
licenses are transferable whether they are in the 'norns category’ or ‘no
norns category’'. The only difference between the ‘norns category’ and ‘no
norns category’ as per clause 7.4 of the Duty Exenption Schenme is that
where the SION nornms have been published the application is to be given to
the Licensing Authority, and where they have not been published the
application is to be given to the Comrmittee which functions as a
recomrendi ng authority to the Licensing Authority.

Clause 7.27 of the Duty Exenption Schene reads as under

(i) "After export obligation has been fulfilled and the Undert aki ng
redeemed and subject to fulfillment of other conditions aslaid down in

par agraph 7.25 above, the duty free |icense holder (except the Specia

| mprest License and Advance |icense used under paragraph 7.4) shall be

al l owed transfer of the license, provided the request for endorsenent of
transferability is made within 36 nonths of the issuance of |icense, by the
licensing authority. Upon such endorserment of transferability by the
licensing authority, the concerned |license holder may transfer:

(a) The license in full, if no inmports have been nade;

(b) The license in part, excluding the quantity and val ue of
i mports already made; and

(c) The materials or the bal ance thereof already inported.

(ii) Upon endorsenent of transferability, issue of duplicate |icense,
enhancenent in the cif value or anendnents including revalidation shall not
be al | owed.

(iii) Upon endorsement of transferability, a duty free |license shall be
valid for the balance period of it's validity or for a period of six nonths
fromthe date of endorsenent, whichever is later. However, licenses
submitted for endorsenment of transferability after 30 nonths of the

i ssuance shall have a validity upto maxi mum period of 36 nonths formthe
date of issuance".




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of

Thus, it is evident that all duty free licenses are transferabl e, whether
they belong to the ‘norms category’ or ‘no norns category’.

By the order dated 19.2.1999 the DG-T rejected the application for
endorsenent of transferability on the ground that the description of the
export itens was wongly shown in the ‘no norns category’, whereas it
shoul d have been shown in the ‘norms category’, as it was Frozen Marine
Product s/ Frozen Meat packed in packing naterial made out of LDPE/ HDPE/ PP
Card Board other than |vory Board.

The DGFT was of the view that the license was granted to the appell ant
contrary to the Crcul ar dated 31.3.1997 whereby the Licensing Authority
was advised to issue advance |icenses strictly as per the standard i nput
output norns (SION) in respect of fish and marine products.

In our opinion, the viewtaken by the H gh Court as well as the DGFT was
clearly erroneous in llaw and liable to be set aside. There is no dispute
that the appellant was granted the advance |icenses which were applied for.
If there was any conplaint that the licenses were not validly granted, then
a show cause notice shoul d have been issued to the appellant to show cause
why the said Iicenses shoul d not be cancelled, and thereafter cancellation
order could have been passed. However, in the present case, neither was any
show cause notice issued to the appellant nor the licenses were actually
cancel | ed.

If a license is granted to soneone certain rights accrue to the |icence

hol der, and deprivation of such right w thout @ hearing is violation of
natural justice. Before wthdrawal of such right opportunity of hearing has
to be given. In the present case, no such opportunity was given at all. The
stand of the respondents is that grant of a |licence does not confer any
vested right in favour of the licencee if thelicence has been obtai ned by
m srepresentati on. W do not agree. The grant of a licence certainly
creates certain rights in favour of the licencee, and if the Licensing

Aut hority was of the opinion that the Iicence was obtained by

m srepresentation, then a show cause notice should have been given to the
appel l ant, as well as an opportunity of hearing. In/'the present case

nei ther an opportunity of hearing was given to the appellant-nor was the

i cence cancel | ed.

As already stated above, under the Duty Exenption Scheme, whether the
licence is in the ‘nornms category’ or ‘no norms category’, in-either case
it is transferable. Hence, in our opinion, the DGTF wongly refused the
appel l ant’ s request for endorsenment of transferability of the licences in
questi on.

Learned counsel for the respondents subnitted that, now the new EXI M POLI CY
2002- 2007 has come into force. However, a perusal of the sane shows that
broadly there is no difference between the Schene of 1997-2002 and that of
2002- 2007, so far as the matter in question is concerned.

In Union of India and Ors. v. Chowgule & Co. Ltd. and Ors., [2003] 2 SCC
641, this Court held that even under the new policy, the appellant who had
an accrued right under the old policy was entitled to the benefits under
the new policy.

It is well settled that rights which have accrued under the old | aw
continue to exist unless there is an express or inplied inconsistent
provision in the new law vide ‘Principles of Statutory Interpretation by
Justice G P. Singh, 9th Edition (2004) p. 586. W find no materia

i nconsi stency between the EXIM PQOLI CY of 1997-2002 and that of 2002-2007 so
far as the matter in question is concerned.

For the reasons given above, this appeal is allowed. The inpugned judgnent
of the H gh Court dated 24.3.2000 as well as the order of the DGIF dated
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19.2.1999 are set aside. The DGIF is directed to endorse the
transferability of the licences in question as prayed for by the appellant.

There shall be no order as to costs.




