¢~ TEM No. 101 COURT NO. 5 SECTION |1 A

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Crl.A No. 595/2000

Harjit Singh & Anr. Appel | ants
VERSUS

State of Punjab Respondent

(Wth office report)

Date : 30.11.2000. This appeal was called on for hearing today.

CORAM :
HON BLE MR. JUSTI CE K. T. THOVAS
HON BLE MR JUSTI CE U. C. BANERJEE
HON BLE MR JUSTI CE R P. SETHI
For Appellant (s) M. Vidya Dhar Gaur, adv.
For Respondent (s) M. Rajiv Dutta, Sr. Adv.
M. Rajiv Kumar Sharnma, adv.
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There are two appellants who were convicted by a
Desi gnat ed Court est abl i shed under Terrorists and
D sruptive Activities (Prevention) Act, 1987 (for short
‘TADA' ) for offence under Sec.302 read with Sec.34 and al so
the offence wunder Sec.3 of TADA Both of them were
sentenced to inprisonnent for |life under each count. This
appeal has been filed by themas of right under Sec.19 of
TADA. The incident described by the prosecution is one of
the series of the terrorists’ acts committed in Punjab and
perhaps this could be during the | ast stage when terrorism
was wani ng out.

The deceased Avtar Singh and his wife Nachhattar
Kaur were living in their farmhouse at Lachhru Kalan. One
of their sons Harvinder Singh (PW5) was a personnel of
Indian Arny and he would have gone to be with his parents
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for furlough. The incident happened at 9.00 p.m on
9.3.1995 when the deceased was shot dead in front of his
own house.

The prosecution version of the incident is this:
The two appellants were concealing thenselves from being
caught by the police as the police force was on the prow
targeting themalso. Appellants used to visit the house of
the deceased and PW 6 Nachhaattar Kaur was giving them food
during night tinme on nore occasions than one. But at a
particular stage PWG6 felt that it would be dangerous to
her and the famly for sheltering the appellants who were
now targeted by the police in the prowing. So, she
suggested to the appellants not to visit there any nore
particularly since her husband did not approve of the
appel l ants taking food fromthat house.

On the night in question appellants reached the
house of the deceased who was then standing just outside
their building. One of the appellants caught hold of the
deceased and the other fired alethal fire arm (it 1is
described differently as AK 47 or AK 56). Frightened by
the aforesaid scene PW6 huddl ed her children inside the
room and cl osed the door, lest, they too nay be targeted by
the assailants. Deceased who received bullet injuries fel
down and woul d have breathed his | ast then and there.
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FIR was | odged by deceased’s son PW5 - Harvinder
Singh. A1l - Harjit Singh was arrested on 4.5.1995 and A 2
- Surinder Singh was arrested on 19.5.1995. A fire arm
described as AK 47 was recovered fromthe possession of A1l
- Harjit Singh alongwith 17 cartridges.

When a ballistic expert exanmined the said fire arm
alongwith the bullets recovered fromthe body of the
deceased and the enpties collected from the scene of
occurrence, he sent up his report holding that the bullets
woul d have been fired fromthe said AK 47 (or AK 56 as the
case may be) which was recovered fromthe first accused



We have absolutely no doubt that the deceased was
killed by certain assailant or asssailents on the night of
9.3.1995 in front of his house. No endeavour on the part
of the defence could have created any doubt in our nind
about that stark reality. Hence, the task of t he
prosecution and the court would bog down to the Ilimited
guestion as to whether the assailants were the appellants
in this case

There can be no doubt that PW6 the wi dow of the
deceased who was adnmittedly one of the i nmates of the house
could be the nost natural w tness who had w tnessed the

occurrence. She said that she saw both the assailants who

were quite acquainted with her, reached the place at 9.00

p. m and did the act as narrated above. PW 5- Har vi nder
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Singh also said that the assailants were the appellants and
he identified them But when PW5 went to the police
station and | odged the FIR he did not know the names of the
assailants as his nmother alone knew themearlier. It s
t he case of the prosecution that the nother felt
unconscious soon after his father was shot dead and before
she regained consciousness. PW proceeded to the police
station and l|odged the FIR The FIR did not contain the
nanes or other descriptions of the assailants. The nanes
of the appellants reached the records of the investigation
for the first time when PW6 Nachhattar Kaur was
i nterrogated by the police.

Learned counsel M. Vidya Dhar Gaur for the
defence of the accused raised a contention, seenmingly
forceful, that non-nentioning of the names of t he
assailants in the FIR was sol ely because none in the house
of the deceased knew who the assailants were. According to
the learned counsel the unconsciousness pictured as for
PW6 is only a cover up for the initial inability to find
out as to who the assailants were. W exanined the said
contention wth all the anxiety which it required. PW 6
the wife of the deceased felt unconsci ous as a consequence
of the unforeseen calamty befallen her which no body can
dub as inprobable on the fact situation. W nust renenber
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that it was right in her presence that the life of her
heal thy husband who was al so her bread wi nner was snuffed
in a trice, an event which she would never have even
visualised earlier any |lady of her situation could fall in
a fit. Therefore we are not disposed to reject her version
that the story of her falling unconsci ous when her son went
to the police station for lodging the FIR, was a concocted
one.

Learned counsel next contended that the case of
PW6 that she knew the assailants earlier could not be true
because she said in her evidence that when the assailants
came to the scene of occurrence one of the assail ants asked
the others by pointing to the deceased whether it was Avtar
Si ngh. According to the | earned counsel the said conduct
would indicate that assailants were not acquainted to the
famly of the deceased. That alone is not enough to dispe
the version of PWG6 because the assailants woul d have seen
one nore stranger in the house i.e. PWJ5 - Harvinder Singh
who had just returned hone for a furlough and they would
have wanted to ensure thenselves that they should shoot
only the proper target and not any w ong nan.

Anot her point highlighted by the | earned counsel is
that when the deceased was targeted PW6 had closed down
the door of the house in order to prevent the assailants
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attacking the rest of the inmates of the house and if that
be so it was not possible for PW6 to have seen what
happened thereafter. There is force in the said contention
and therefore we are also unable to pin-point as to who
anong the assailants woul d have given the fatal shot to the
deceased

In spite of that aspect, we have to conclude that
the prosecution has proved beyond reasonabl e doubt that the
two appellants reached the house of the deceased with the
object of finishing Avtar Singh. One of them used the
weapon and fired at himwhile the other caught hold of the
victim So both of themcould be convicted only with the
help of Sec.34 of the IPC as the offence of nurder by
itself cannot be tagged with one of them

However we are unable to sustain the conviction for
the offence under Sec.3 of TADA as there is no acceptable
evidence to prove that the appellants have perpetrated the
above crinme not nerely for taking vengeance towards the
deceased but for striking terror anpong the people. Thi s
Court has held in State vs. Nalini & Os. [ (1999) 5 SCC
253 ] that the object of the act nmust be to strike terror
for constituting it a terrorists’ act and it is not enough
that terror has been struck nerely as a consequence of the
act done by them That apart, prosecution, unfortunately,
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did not prove that the weapon allegedly possessed by
A l-Harjit Si ngh was actually recovered from his
possessi on. One Ram Saran was cited as a witness to prove
the said fact. W have noticed fromthe mnutes of the
proceedings that the said witness was given up. W do not
know for what purpose he was given up, but the fact renains
that he has given up

In the result we confirmthe conviction passed on
the appellants for the offence under Sec.302 read wth
Sec.34 of the IPC and also the sentence passed on them
under that count. However, we set aside the conviction and
sentence passed on them under Sec.302 of the TADA.

The Appeal is disposed of accordingly.

New Del hi; J.
Novenber 30, 2000. (R P. Set hi)



