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S.B. SINHA,  J:

Section 72/of the Andhra Pradesh Excise Act, 1968 provides for
rul e maki ng power. Sub-sections (3) and (4) of Section 72 of the Act
read as under

"(3) Any rul e under this Act ~may be nade with
retrospective effect and when such a rule

is made the reasons for nmaking the rule

shal |l be specified in a statement to be

laid before both Houses of the State
Legi sl ature.

(4) Every rul e made under this Act, shall
i mediately after it is made be laid

bef ore each House of the State Legislature
if it isin sessionand if it is not.in
session, in the session imediately
following for a total period of fourteen
days which may be conprised in one session
or in two successive sessions and if
before the expiration of the session in
which it is so laid or the session

i medi ately follow ng both Houses agree in
maki ng any nodification in the rule or in
the annul ment of the rule, the rule shall
fromthe date on which the nodification or
annul ment is notified, have effect only in
such nodified formor shall stand
annul | ed, as the case may be, so however
that any such nodification or annul nent
shall be without prejudice to the validity
of anything previously done under that
rule.”

Sub-section (3) of Section 72 of the Act, therefore, confers power
on the State to give retrospective effect to rul es nade thereunder
subject to the fulfillnment of the |egal requirenents.

The subm ssion of M. K K.  Venugopal, |earned Seni or Counse

appearing on behalf of the respondents, is that it was not only
mandatory to lay the said rule before both Houses of the State
Legi sl atures inasmuch not only reasons for making the same with
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retrospective effect are to be assigned but al so approval of the Houses
was required to be obtained.

Strong reliance, in this behalf, has been placed on Union of India
etc. vs. National Hydroelectric Power Corporation Ltd. and Qthers etc.
[(2001) 6 sccC 307].

The submi ssion of the | earned counsel cannot be accepted for
nore than one reason.

Layi ng down of a subordinate |egislation before both Houses of
the Legislature is directory in nature.

In Ms Atlas Cycle Industries Ltd. and Gt hers vs. The State of

Haryana [(1979) 2 SCC 196], this court noticed that there are three
different laying clauses which assure different forns depending on the
degree of control which the Legislature may |ike to exercise, nanely, -

(i) Layi ng wi t hout further procedure,
(ii) Laying subject to negative resolution
(iii) Layi ng-subject to affirmative resolution

Upon considering a | arge nunber of Indian and English deci sions,
it was held

"From the foregoing discussion, it
inevitably follows that the Legislature never
i ntended that non-conpliance with the
requi rement of |aying as envi saged by sub-
section (6) of Section 3 of the Act should
render the order void. Consequently non-laying
of the aforesaid notification fixing the naximm
selling prices of various categories of iron and
steel including the commodity in question before
bot h Houses of Parlianent cannot-result in
nullification of the notification...”

Yet again in Quarry Oamers’ Association vs. State of Bi har and
O hers [(2000) 8 SCC 655], a Division Bench of this Court observed

"In a denocratic set-up, every State CGovernnent
is responsible to its State Legislature. Wen
any statute requires nere |laying of any
notification or rule before the legislatureits
executive, viz., the State Governnment cones
under the scrutiny of the |egislature concerned.
Every function and every exercise of power, by
the State Governnent is under one or the other
Mnistry which in turn is accountable to the

| egi sl ature concerned. \Were any document, rule
or notification requires placenent before any
House or when pl aced, the said House inherently
gets the jurisdiction over the sane, each nenber
of the House, subject to its procedure gets the
right to discuss the sane, they nmay put
guestions to the Mnistry concerned.
Irrespective of the fact that such rules or
notifications may not be under the purview of
its nmodification, such Menbers may seek

expl anation fromsuch Mnistry of their

i naction, arbitrariness, transgressing limts of
their statutory orbit on any such other matter.
Short of nodification power, it has a right even
to condemm the Mnistry. No doubt in the case
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where the House is entrusted with power to
annul, nodify or approve any rule, it plays a
positive role and has full control over it, but
even where the matter is nerely placed before
any House, its positive control over the
executive makes even mere laying to play a very
vital and forceful role which keeps a check over
the State Governnent concerned. Even if

submi ssion for the appellants is accepted that
nmere placenent before a House is only for

i nformati on, even then such information
inherently in it makes the legislature to play
an inportant role as aforesaid for keeping a
check on the activity of the State Governnent.
Such pl acenent cannot be construed to be non
est. No act of Parlianment should be construed to
be of having no purpose. As we have said, mnere
di scussion and questioning the Mnistry
concerned or authority in the House in respect
of such l'‘aying woul d keep such authority on
guard to act with circunspecti on which is a
check on such authority, specially when such
authority is even otherw se answerable to such
| egislature..."

It was further observed

"We also find there are few provisions in
our Constitution which require nere |laying
before Parlianent. Article 151 requires |aying
of the report of the Conptroller and Auditor
General of India before each House of Parliament
and with reference to the State, to be laid
before the legislature of the State. Article
338(5) requires placing of the report of the
Commi ssi on before each House of Parliament and
with reference to the State Governnent, under
sub-article (7) it is required to'be laid before
the legislature of the State. Though they are
mere provisions for nere |aying before
Parliament, but it is always open to any Menber
of the House to discuss and conment on-the said
report."

It was, inter alia, concluded

"(d) Requirenent of nere placenent of the rules
or the notifications before the State
Legislature is also one of the forns of check on
the State Governnent to exercise its powers as a
del egatee. "

Sub-section (3) of Section 72 of the Act merely provides for

 ayi ng down the rules before both the houses of the Legislature with the
reasons for giving a retrospective effect. The said provision does not
speak of the necessity to obtain perm ssion or prior approval therefor
by the houses of the Legislature. Only in the event the Legislature is
not satisfied with the sufficiency or otherw se of the reasons assigned,
it may direct that the same woul d operate prospectively. Sub-sections
(3) and (4) of Section 72 must be read in such a nmanner that both may be
gi ven effect to. Sub-section (3) deals with only a special situation
wher eas sub-section (4) is general in nature. |In the event, a negative
resolution is adopted the Rules will cease to have the force of |aw.

Di fference between sub-sections (3) and (4) of Section 72 lies in the
fact that whereas in case the rule is given retrospectivity, the nmenbers
of both the houses of the Legislature shall be apprised of the reasons
therefor, whereas in case of the rule which is prospective in nature,
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sinmpl e | ayi ng down before both the Houses woul d serve the statutory
obj ect.

In National Hydroel ectric Power Corporation (supra), this Court
was dealing with a different type of rule naking power, viz. Section 16
of the Water (Prevention and Control of Pollution) Cess Act, 1977 which
reads as under :

"16. Power to anend Schedule |I. - (1) The

Central Government may, by notification in the

Oficial Gazette, add to Schedule | any industry

havi ng regard to the consunption of water in the

carrying on of such industry and the consequent

di scharge thereof resulting in pollution of any

stream and t hereupon Schedule | shall, subject

to the provisions of sub-section (2), be deened

to be anmended accordingly.

(2) Every such notification shall be laid before

each House of Parliament, if it is sitting, as

soon as may be after the issue of the

notification, and if it is not sitting, within

seven days of its reassenbly and the Centra

CGovernment shall seek the approval of Parlianent

to the notification by a resolution noved within

a period of fifteen days beginning with the day

on which the notification is so laid before the

House of the People, cand if Parlianent nakes any

nmodi fication in the notification or directs that

the notification should cease to have effect,

the notification shall thereafter have effect

only in such nodified formor be of no effect,

as the case nmay be, but wi thout prejudice to the

validity of anything previously done

t her eunder . "

In that case, therefore, laying of the Rules before both the
Houses was held to be subject to affirmative resolution

Interpreting the said provision, it was observed

"...Mere perusal of sub-section (2) shows that
there has to be a positive act of approval by
Parliament to the issuance of the notification
before it can be held that Schedul e | has been
amended. Merely laying the notification before
each House of Parliament is not sufficient
conpliance within the provisions of Section
16(2). There is of course no tine-limt wthin
whi ch the Houses of Parlianent are required to
pass a resolution once the Central CGovernnent has
sought approval as contenplated by sub-section
(2), but in the present case the pl eadings

di scl ose that no such approval was in fact sought
for."

(Enphasi s sought for)

The said observations, thus, nust be held to be confined to the

fact of the matter obtaining therein. In that case it was found as of
fact that the rule had never been placed before the Legi sl ature and,
thus, there was even no substantial conpliance of the law. The Bench
however, did not consider the effect of the directory nature of such a
provision, in the |ight of the decision of this Court in Ms Atlas Cycle
I ndustries (supra) and Quarry Oaners’ Association (supra). The Court
further did not notice the difference between the expressions ’'approval
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and 'permi ssion’. Section 16 of the Water Act, construction whereof was
in question did not use the expression 'prior approval’. The word
"approval’ indicates that an Act which has already been nade and is
required to be approved whereas in the case of ’'permission’, the
situation would be different. This aspect of the matter has been
considered by this Court in H gh Court of Judicature for Rajasthan vs.
P. P. Singh and Another [(2003) 4 SCC 239] stating

"When an approval is required, an action holds
good. Only if it is disapproved it losses its
force. Only when a permssion is required, the
deci si on does not becone effective til

perm ssion is obtained. (See U P. Avas Evam

Vi kas Pari shad and Another v. Friends Coop.
Housi ng Soci ety Ltd and Another [(1995) Supp (3)

SCC 456]. In the instant case both the
af orementioned requirenments have been
fulfilled./™

Furthernmore, in the instant case, the respondents have not been
crimnally proceeded against. They have nerely incurred a civi
liability. Such a liability could be fastened on themirrespective of
Rul e 24 of the A P/ Excise (Arrack and Toddy Licenses Cenera
Conditions) Rules, 1969 inasnmuch in terms of the conditions of |icence
as also the Act and the Rules framed thereunder, the |icensees are
required to carry on their business in |iquor which would nean the
liquor free fromall types of adulteration. Such goods should be fit for
human consunpti on and not hazardous to heal th. For the said purpose, it
was not necessary for the State to strictly adhere to Rule 24 of the
Rul es i nasmuch the right of an accused in terns of Articles 20 and 21 of
the Constitution of India would not be attracted in such a case. Even
if Rule 24 as anended is held to have no retrospective effect, such a
provi sion nust be held to be directory and non-conpliance thereof would
not vitiate the proceedings for suspension of the licnece as even in
such a case, it would be open to the respondents herein to get the
sanpl e tested by any other private |aboratory of their choice for the
pur pose of showing that the allegations nade against them are w ong.
The respondents, thus, in no manner are prejudiced. ~They in'the
proceedings initiated agai nst themwould be entitled to raise all other
def ences.

By reason of such a rule no substantive right of the appellants

is affected inasmuch licences granted to the |icensees are subject to
the terms and conditions |aid down therein whereby strict adherence to
the provisions of the Act or the Rules franed thereunder woul d be

implicit.

Furthernore, admttedly the |aboratories owned by the State did

not have the requisite facilities for testing drugs. A Licensee having
regard to public health cannot be permitted to escape his liabilities
only because certain testing facilities are not available in the State
Laboratories. W have no doubt in our mnd that considering the matter
fromthat angle, Rule 24 nust be held to be directory in nature:

I may further observe that the observations made in the

acconpanyi ng judgnent of Dr. Lakshmanan, J. to the effect that it is
also a settled law by a catena of decisions of this Court that no
citizen has got any fundanental right for the trade in liquor and it is
for the Governnment to evolve the excise policy and i nplenment the sane in
the interest of the public and safeguard the public may not have nuch
rel evance in the fact situation obtaining herein and nore so when the
sai d question is pending consideration before the Constitution Bench
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Subject to the aforenentioned, | respectfully agree with the
conclusion arrived at by Brother Lakshnmanan, J. that the appeals be
al | owed.




