F I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NQ(s). 6348 OF 2011
(Arising out of SLP(C) No. 8705/2010)

LALJI PANDEY ... Appel | ant
Ver sus
UNION OF I NDI A & ORS. ... Respondent s
ORDER
1. Leave granted.
2. This appeal is directed against the judgnent and order

dated 19. 11. 2009 passed by the Division Bench of the Gujarat

Hi gh Court di smi ssi ng t he Wit petition filed by t he
appel I ant herein. By the aforesaid judgnent and order, the
Hi gh Court uphel d t he or der passed by t he Di sciplinary

Authority renoving the appellant from service pursuant to
institution of a departnental proceeding agai nst him The
char ge- sheet was i ssued to t he appel | ant in t he sai d

depart nental proceeding.

3. We have gone through the said charge-sheet containing
t he charges. On perusal thereof, we find that in fact there
are two charges all eged agai nst the appell ant. First charge

is recovery of Rs.199/- from a packet of Balaji nankeen,
whi ch was hi dden under a sand bag near the place where the

appel l ant was on duty at the rel evant point of tine. The
second charge, although is connected with the first charge,

but is based on different foundation to the effect that the

af oresai d money of Rs.199/- was generated by the appellant

illegally for his personal gain and thereafter hidden the

same under t he sand bag pl aced near t he gate with

intention to take out the same at his own conveni ence.

4, After issuance of the charge-sheet dated 21.07.2008

with the aforesaid charges, the appellant submtted his reply

t he



wher eupon Wi t nesses wer e exam ned in t he
proceedi ngs by the Enquiry O ficer appointed for the purpose.

The Enquiry O ficer returned a report of guilty against the

appel I ant .

5. We have been taken through the findings recorded by

the Enquiry O ficer. After narrating the way the incident
had happened and as stated by Kar am Si ngh

O ficer canme to the conclusion that during the duty hours

when | nspector Karam Singh asked Constable Lalji Pandey about

the aforesaid noney of Rs.199/-, he kept quiet and therefore

t he Enquiry O ficer concl uded t hat t he
illegally obt ai ned noney, col l ected by t he

personal gain and then hidden the sane under the sand bag

with t he i ntention to t ake out t he sane
conveni ence. This is practically repetition of the charge

al | eged wi t hout any appr eci ati on. These
basically t he contents of t he char ge, whi ch

agai nst the appel |l ant.

6. Be t hat as it may, t he Di sciplinary Aut hori t
considered the aforesaid finding of the Enquiry O ficer and

by order dated 26.9.2008, after giving an opportunity to the

appel | ant to show cause, inmposed a puni shrent on him

renoval from service

7. Bei ng aggrieved by the said order, the appellant filed
an appeal before the Appellate Authority which was di sm ssed.
Thereafter a revision was filed which was al so di sni ssed,
consequent upon which the wit petition was filed in the High
Court which was al so di smi ssed by the inmpugned judgnent and

order and hence the present appeal

8. We have heard the counsel appearing for the parties
who have taken us through all the relevant records. Upon
going through the materials placed on record, we find that

al t hough an anount of Rs.199/- was recovered from under the
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sand bag near the gate; the sane was not recovered fromthe

hands of the appellant but from under the sand bag near the

pl ace where the appellant was on duty. At the rel evant point
of time, the appellant was found to have bended and when he

was asked as to what he was doi ng by bending, he said, he was

doi ng not hi ng. Money was thereafter recovered from under

t he sand bag.

9. However, even after going through the entire evidence
on record, we do not find any iota of evidence which could be

said to have proved the charge of recei ving any illega
gratification by t he appel I ant . The af oresai d char ge

t her ef or e, of recei ving illegal gratification by t he
appel lant is not proved. That an amount of Rs.199/- was

recovered fromnear the place where the appellant was on duty

at the relevant point of tine could be an el enment which is

agai nst the appellant, as the appellant in the norning had

only Rs. 10/ - in hi s cust ody when he reported for duty.
However, the possibility that the sane anmount coul d have been

kept there by soneone el se or planted there also cannot be

rul ed out. In any event, the appellant cannot be held to be

guilty of charge of receiving illegal gratification. There is

al so no evidence on record to prove that the said anpunt of

Rs. 199/ - was t he anount whi ch was a part of illegal
gratification. The source of the anount could not be proved

in the departmental enquiry by any evidence, not to speak of

cogent and strong evi dence.

10. Be that as it may, we are satisfied on the facts and

circunst ances of the case that the Departnment has failed to

prove t he entire char ge t hat is | evel | ed agai nst t he
appel l ant and, therefore, we are of the considered opinion

that the puni shnment awarded to the appellant of renoval of

his service is not warranted in the facts and circunstances

of this case
11. Therefore, we set aside the said order of renpbval from

servi ce passed agai nst the appellant and inpose upon hima



puni shrent of withhol ding three increments with cumnul ative

ef fect. We al so observe that the appellant shall not be
entitled to any back wages and he would be drawing his salary
only fromthe date he joins service after his reinstatenent.
An order of reinstatenent shall be passed by the Conpetent
Authority as expeditiously as possible, preferably within a
period of three months fromtoday and in any case not | ater

t han four nonths.

12. The appeal is allowed to the aforesaid extent |eaving

the parties to bear their own costs.

13. We al so appreciate the assistance given by the counse
appearing for both the parties, particularly, the counse
appearing for the respondent who has painstakingly taken us
t hrough the evidence on record and assisted us very fairly

and conpetently.

...................... J
(ANIL R DAVE)
NEW DELHI ,
AUGUST 4, 2011.
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UPON hearing counsel the Court nmade the foll ow ng
ORDER
Leave granted.

The appeal is allowed in terns of the signed order.

( NAVEEN KUMAR) (RENU DI WAN)
COURT MASTER COURT MASTER
(Signed order is placed on the file)



