P< 1

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 5891 OF 2004

MOHD. AKBAR & OTHERS L APPELLANTS

VERSUS

GAJJU RESPONDENT

ORDER

The brief facts which are necessary for the disposal of this appea

are that Gajju, respondent No.3 (respondent herein) filed a Original Suit

No. 777 of 1993 in the court of Munsif, City Jaunpur with the allegations

t hat Ali Hussai n, f at her of t he def endant s- appel | ants execut ed a sale

deed on 24.11.1966 in his favour. Lat er on the said sal e deed was set

aside and ultimately a sale deed dated 29.10.1985 was obtai ned havi ng

been si gned by t he r espondent No. 3. The nane of t he plaintiff-

respondent was not recorded as bhumi dhar in the revenue record. The

pl aintiff-respondent cl ai med decl aration in t he garb of i njunction and

the cancell ation of sal e deed. The court below recorded the finding of

fact t hat si nce t he nane of t he pl aintiff-respondent was not recor ded

over t he I and in di sput e, hence no relief can be granted in hi s favo
ur
t hat he is tenure hol der of t he | and in di spute. The def endant s-

appel l ants made an application that the suit is not rnaintainable in the



civil court and prayed that t he poi nt of mai ntai nability of the suit
e

decided as a prelimnary issue but the trial court refused to decide the

sai d i ssue as prelimn nary i ssue by order dat ed 11. 3. 1997. Aggri eved

against this order, a Cvil Revision was filed before the District Judge,

Jaunpur . The District Judge, by order dat ed 3. 3.1998, al | owed t he

Revi sion Petition and remanded the mater to the trial court to decide the

i ssue in question in accordance with the objections of the defendants-

appel I ant s. The trial court by order dated 14.9.1998 hel d that the civi

court has the jurisdiction to deci de t he suit. Si nce t he nanes of
e

def endant s/ appel l ants were not recorded as bhum dhar over the land in

dispute in the revenue record, the civil court has jurisdiction to try the

Suit. Thi s was chal | enged bef ore t he Hi gh Court and t he Hi gh Court

affirmed the order passed by the trial court. Hence, the present appeal

2. W have heard | ear ned counsel for the parties and have per used

the record.

3. The question for adjudication in the present case was that the sale

deed was obt ai ned by fraud and, t her ef ore, t he same shoul d be

cancell ed and a declaration to that effect may be given. The question is

whether this issue is to be decided by the civil court or by the revenue

court. This Court in a identical situation has taken a viewthat it is the

b

th

revenue court whi ch has the jurisdiction to deci de t he matter. In this

connection, reference may be nmade to the decision of this Court in Shri



Ram and anot her Vs. I st Addl . District Judge and ot hers AR 2001

1250. CQur attention was invited to para 7 which reads as under

"On anal ysi s of t he deci si ons cited above, we are of

t he opi ni on t hat wher e a r ecor ded tenure hol der havi ng a
prima facie title and in possession files suit in the civil court

for cancellation of sale deed having obtained on the ground

of fraud or inpersonation cannot be directed to file a suit

for decl aration in the revenue  court. - reason being that

such a case, prima facie, t he title of t he r ecor ded tenure

hol der is not under cl oud. He does not require declaration

of his title to t he | and. The position woul d be di fferent

where a person not bei ng a recorded tenure hol der seeks
cancel |l ation of sale deed by filing a suit in the civil court on

the ground of fraud or inpersonation. There necessarily the

SC

in

plaintiff is required to seek a declaration of hi s title and,

therefore, he may be directed to approach the revenue court
as the sal e deed being void has to be ignored for giving him

relief for declaration and possession.".

4, In view of the aforesaid decision, we have no option but to foll ow

the sane and hold that the civil court has no jurisdiction to decide the

dispute in question and it is only the revenue court al one which has the

jurisdiction to decide the dispute in question. Thus, the view taken by

the | earned Single Judge does not appear to be correct. Consequently,

we set - asi de t he i mpugned or der passed by the | ear ned Singl e Judge

and hol d t hat t he revenue  court alone wll have the jurisdiction

decide the dispute in question. Appeal s, accordingly, allowed. There

to



shall be no order as to costs.
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UPON hearing counsel the Court nade the foll ow ng

ORDER
Appeal is allowed in terns of signed order. There shall be no
order as to costs.
(Par deep Kurmar) (Radha R Bhati a)
Court Master Court Master

[ SIGNED ORDER |I'S PLACED ON THE FI LE ]



