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1. Chall enge in this appeal is to the order of a Division
Bench of the Guwahati Hi gh Court dism ssing the wit appea
filed by the appell ant.

2. The factual position is very interesting and needs to be
noted in some detail

A Wit Petition was filed by the respondent claimng that
the State Governnent had promised to purchase 500 sets of
"North Eastern Region Local Acts and Rules” fromit. But
contrary to its promise it had refused to place any order. The
prayer in the wit petition was for a direction to the present
appel l ant and its functionaries to maintain and keep the
prom se nade by themto the respondent in respect of printing
and supply of 500 sets as noted above. It was stated that the
then Law M ni ster had assured the respondent through its
proprietor to purchase the books and had gi ven green signa
for publishing and printing of the conpilation of |ocal |aws at
the rel evant period and had pronised that if they publish
those the governnent of Arunachal Pradesh w Il purchase at
| east 500 sets of local Acts and Rules. It was subnitted that
in viewof the direction given by this Court in Al India Judges’
Association and Ors. v. Union of India & Os. [AIR 1992 SC
165] and in Al India Judges’ Association and Ors. v. Union of
India & Os. [AIR 1993 SC 2493] such pronise was made. It
according to the wit petitioner is a clear case where principles
of prom ssory estoppel and legitinmate expectation applied. The
stand was resisted by the present appellant contending that
there has been mani pul ation of the notes. The alleged note
does not indicate that there was any prom se or order for
printing/publishing the book. It was merely a departnental
note sent to the Pl anning/Fi nance/ Law Departnent fromthe
Chief Mnister for exam nation. Further the Mnister had
specifically stated (in the note) that 400 copi es of one book
containing all the North Eastern Regional Local Acts and Rul es
of Rs.400/- each (total value of Rs.1,60,000/-) could be
purchased as the publisher on his own told that he has
publ i shed such Acts and Rules. This according to the present
appel | ant established that the then Law M ni ster had never
ordered to undertake publication and supply thereafter of 500
sets of such books. The mind of the then |aw M nister was
clear as to the procedure to be adopted. It was further pointed
out that on the body of the respondent’s letter dated 27th
April, 1997 the words/Figures '500 volunmes’ (in the third line




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

6

of the Mnister’'s note) appears to be interpolated by the words
'500 sets’ by obliterating the word ’'volune’ by using a white
erasing ink and witing over their 'sets’ by hand. It was

poi nted out that the cost invol venent woul d be about a crore

of rupees as the price of the books as claimed was nearly 40

| akhs and with escalation of price it was likely to reach Rupees
one crore. It was further submitted that the Wit Petition
deserves to be dism ssed. The H gh Court observed that

though there appear to be over witing, but the norma

practice is that books are purchased in sets and therefore,
even if there was any interpolation the same was intentionally
done to correct the error. The Wit Petition was, therefore,

al | owed purportedly holding that the principles of pronissory
est oppel applied. As noted above, the wit appeal was filed by
the appel |l ant which was di smissed by the inpugned

j udgrent .

3. Lear ned counsel for the appellant submitted that the
| earned Si'ngl e Judge and the Division Bench clearly

over| ooked the position in law that  when a claimis founded
on di sputed docunment, the wit petition is not to be
entertained. Additionally there was no question of any

prom ssory estoppel involved. The docunent relied upon by
the respondent was a departnental note. ' The sane need
approval of the various departnents. The books were not
useful for the judicial officers and, therefore, there was no
need for placing any order

4. Though the respondent is represented in this appeal by
a | earned counsel, none appeared when the matter was taken

up.

5. As noted above the factual scenario is interesting. The

docunent relied upon by the respondent and the H gh Court

refer to sone oral expression of desire by the then Law

M nister. Wen the view of several departnents were invol ved
the question of any oral view being expressed by a Mnister is
really not relevant. Further the docurment relied upon was
not hi ng but a departnental note which itself clearly indicated
that the view of various departnents/Mnistries were to be
taken and their concurrence was to be obtained. Apart from
that, undisputedly there was sone factual dispute as to

whet her the intended purchase was of volunmes or sets.  There

is conceptual different between the two. The books were not
even printed at the relevant point of time.- The H gh Court has
noti ced only one volume had been printed. Further the need

for the purchase of the books for the judicial officers was to be
assessed in consultation with the H gh Court. The Law

M ni ster could not have, without taking the view of the High
Court, placed orders. 1In any event the dispute as to the

vol umes or the sets and the interpolation in the docunents

were of considerable relevance. Unfortunately the High Court
has lightly brushed aside this aspect.

6. The doctrines of prom ssory estoppel and legitimte
expectati on were not applicable to the facts of the case.

7. Estoppel is a rule of equity which has gai ned new
di nrensions in recent years. A new class of estoppel has cone
to be recogni zed by the courts in this country as well as in
Engl and. The doctrine of ’prom ssory estoppel’ has assuned
i mportance in recent years though it was dinmy noticed in
sone of the earlier cases. The |eading case on the subject is
Central London Property Trust Ltd. v. H gh Trees House Ltd.
(1947) 1 KB 130. The rule laid down in Hi gh Trees case
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(supra), again cane up for consideration before the King's
Bench in Conbe v. Bonbe (1951) 2 KB 215. Therein the court
ruled that the principle stated in High Trees's case (supra), is
that, where one party has, by his words or conduct, nmade to
the other a prom se or assurance which was intended to affect
the legal relations between themand to be acted on
accordingly, then, once the other party has taken himat his
word and acted on it, the party who gave the prom se or
assurance cannot afterwards be allowed to revert to the
previous legal relationship as if no such prom se or assurance
had been made by him but he must accept their |ega

rel ati ons subject to the qualification which he hinmself has so
i ntroduced, even though it is not supported in point of |aw by
any consideration, but only by his word. But that principle
does not create any cause of action, which did not exist before;
so that, where a promise is made which is not supported by

any consi deration, the prom se cannot bring an action on the
basi s of that prom se.. The principle enunciated in the High
Trees case (supra), was al so recogni zed by the House of Lords
in Tool Metal Manufacturing Co. Ltd. v. Tungsten Electric Co.
Ltd (1955) 2 Al ER 657. ~That principle was adopted by this
Court in Union of Indiav. |Indo-Afghan Agencies Ltd. (AR
1968 SC 718) and Turner Morrison and Co. Ltd. v. Hungerford

I nvest ment Trust Ltd. (1972 (1) SCC 857).  Doctrine of

"Prom ssory Estoppel" has been evol ved by the courts, on the
principles of equity, to avoid injustice. "Prom ssory Estoppel"
is defined in Black’s Law Dictionary as "an estoppel which

ari ses when there i's a proni se whi ch promn sor should

reasonably expect to induce action or forbearance of a definite
and substantial character on the part of prom see, and which
does induce such action or forbearance, and such prom se is
binding if injustice can be avoided only by enforcenent of
prom se". So far as this Court is concerned, it invoked the
doctrine in Indo Afghan Agencies’'s case (supra) in which it
was, inter alia, laid down that even though the case woul d not
fall within the ternms of Section 115 of the Indian Evidence Act,
1872 (in short the 'Evidence Act’) which enacts the rule of
estoppel, it would still be open to a party who had acted ona
representati on nade by the Governnment to claimthat the
CGovernment shoul d be bound to carry out the promnm se made

by it even though the prom se was not recorded in-the formof

a formal contract as required by Article 299 of the
Constitution. (See Century Spinning Co. v. U hasnagar
Muni ci pal Council (AR 1971 SC 1021), Radhakrishna v. State

of Bihar (AR 1977 SC 1496), Motilal Padanpat Sugar MIls

Co. Ltd v. State of U P. (1979 (2) SCC 409), Union-of India v.
Codfrey Philips India Ltd. (1985 (4) SCC 369), Dr. Ashok

Kumar Maheshwari v. State of U P. & Another (1998 (2)

Suprene 100).

8. In the backdrop, let us travel a little distance into the
past to understand the evolution of the doctrine of "prom ssory
estoppel ”. Dixon, J. an Australian Jurist, in Gundt v. G eat
Boul der Gold M nes Prorietary Ltd. (1939) 59 CLR 641 (Aust)

| aid down as under: "It is often said sinply that the party
asserting the estoppel nust have been induced to act to his
detriment. Although substantially such a statenent is correct
and | eads to no misunderstanding, it does not bring out

clearly the basal purpose of the doctrine. That purpose is to
avoid or prevent a detrinment to the party asserting the

est oppel by conpelling the opposite party to adhere to the
assunption upon which the forner acted or abstai ned from
acting. This nmeans that the real detrinment or harmfrom

whi ch the | aw seeks to give protection is that which would fl ow
fromthe change of position if the assunptions were deserted
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that led to it". The principle, set out above, was reiterated by
Lord Denning in H gh Trees’s case (supra). This principle has
been evolved by equity to avoid injustice. It is neither in the
real mof contract nor in the real mof estoppel. |Its object is to
i nterpose equity shorn of its formto mtigate the rigour of
strict law, as noted in Angl o Afghan Agenci es’s case (supra)

and Sharma Transport Represented by D.P. Sharma v.

CGovernment of A P. and others (2002 (2) SCC 188).

9. Where a particular node is prescribed for doing an act
and there is no inpedinent in adopting the procedure, the
deviation to act in different manner which does not disclose

any discernible principle which is reasonable itself shall be

| abel l ed as arbitrary. Every State action nust be infornmed by
reason and it follows that an act uninforned by reason is per

se arbitrary.

10. This Court’s observations in G B. Mbhajan v. Jal gaon
Muni ci pal Council (AIR 1991 SC 1153) are kept out of |ush

field of adm nistrative policy except where policy is

i nconsistent with the express or inplied provision of a statute
whi ch creates the power to which the policy relates or where a
deci si on made i n purported exercise of power is such that a
repository of the power acting reasonably and in good faith
could not have nade it. But-there has to be a word of caution
Sonet hi ng overwhel m'ng nust appear before the Court wll

i ntervene. That is /and ought to be a difficult onus for an
applicant to discharge. The Courts are not very good at

formul ating or eval uating policy. Sonetines when the Courts

have intervened on policy grounds the Court’s view of the

range of policies open under the statute or of what is

unr easonabl e policy has not got public acceptance. On the
contrary, curial views of policy have been subjected to
stringent criticism

11. As Professor Wade points out (in Admnistrative Law by
H WR Wade, 6th Edition) there is anple roomwthin the |ega
boundari es for radical differences of opinion in which neither
side is unreasonable. The reasonabl eness in admnistrative

| aw rmust, therefore, distinguish between proper course and

i mproper abuse of power. Nor is the test Court’s own standard

of reasonabl eness as it might conceive it in a given situation
The point to note is that the thing is not unreasonable in the

| egal sense nerely because the Court thinks it to-be unw se.

12. In Union of India and Ors. v. Hi ndustan Devel opnent
Corporation and Os. (AIR 1994 SC 998), it was observed

that decision taken by the authority nust be found to be
arbitrary, unreasonable and not taken in public interest where
the doctrine of legitimate expectation can be applied. If it is a
guestion of policy, even by ways of change of old policy, the
Courts cannot intervene with the decision. In a given case

whet her there are such facts and circunstances giving rise to

| egiti mate expectation, would primarily be a question of fact.
13. As was observed in Punjab Comunications Ltd. v.

Uni on of India and others (AR 1999 SC 1801), the change in
policy can defeat a substantive legitimte expectation if it can
be justified on "Wdnesbury reasonabl eness.” The deci sion-

maker has the choice in the bal ancing of the pros and cons

rel evant to the change in policy. It is, therefore, clear that the
choice of policy is for the decision-maker and not the Court.
The legitimate substantive expectation nmerely permits the

Court to find out if the change of policy which is the cause for
defeating the legitimte expectation is irrational or perverse or
one which no reasonabl e person could have nade. A claim

based on nerely legitimte expectation w thout anything nore
cannot ipso facto give a right. Its uniqueness lies in the fact
that it covers the entire span of time; present, past and future.
How significant is the statenent that today is tonorrows’
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yesterday. The present is as we experience it, the past is a
present nenory and future is a present expectation. For |ega

pur poses, expectation is not sane as anticipation. Legitinmacy

of an expectation can be inferred only if it is founded on the
sanction of |aw

14. As observed in Attorney General for New Sout hwal e v.
Quinn (1990 (64) Australian LJR 327) to strike the exercise of
adm ni strative power solely on the ground of avoiding the

di sappoi ntnment of the legitinate expectations of an individua
woul d be to set the Courts adrift on a featurel ess sea of
pragmati sm Mbreover, the negotiation of a legitinmate
expectation (falling short of a legal right) is too nebulous to
forma basis for invalidating the exercise of a power when its
exerci se otherwi se accords with law. If a denial of legitimte
expectation in a given case anounts to denial of right
guaranteed or is arbitrary, discrimnatory, unfair or biased,
gross abuse of power or violation of principles of natura
justice, the sane can be questioned on the well known

grounds attracting Article 14 but a claimbased on nere

| egi ti mat'e expectati on without anything nore cannot ipso facto
give a right to invoke these principles. It can be one of the
grounds to consider, but the Court nust lift the veil and see
whet her the decision is violative of these principles warranting
interference. It depends very much on the facts and the

recogni sed general /principles of admnistrative |aw applicable
to such facts and the concept of |egitimte expectation which

is the latest recruit to a long list of concepts fashi oned by the
Courts for the review of adm nistrative action nust be
restricted to the general legal limtations applicable and

bi ndi ng the manner of the future exercise of ‘admnistrative
power in a particular case. It follows that the concept of
legitinmate expectation is 'not the key which unlocks the
treasure of natural justice and it ought not to unlock the gates
whi ch shuts the Court out of review on the nerits,’

particul arly, when the el ements of specul ation and uncertainty
are inherent in that very concept. As cautioned in Attorney
General for New Sout hwal e’ s case the Courts should restrain

t hensel ves and respect such clains duly to the |ega

[imtations. It is a well nmeant caution. Ot herw se, a'resourcefu
litigant having vested interest in contract, licences, etc. can
successfully indulge in getting welfare activities mandated by
directing principles thwarted to further his own interest. The
caution, particularly in the changing scenari o becones all the
nore i nportant.

15. If the State acts within the bounds of reasonabl eness, it
woul d be legitimate to take into consideration the nationa
priorities and adopt trade policies. As noted above, the
ultimate test is whether on the touchstone of reasonabl eness

the policy decision comes out unscathed.

16. Article 166 of the Constitution deals with the conduct of
Covernment busi ness. The said provision reads as fol | ows:

"166. Conduct of busi ness of the

Government of a State. V026 (1) Al executive
action of the Governnment of a State shall be
expressed to be taken in the nane of the
Gover nor.

(2) Orders and other instruments nade and
executed in the name of the Governor shall be
aut henticated in such manner as may be
specified in rules to be nmade by the Governor
and the validity of an order or instrunent
which is so authenticated shall not be called
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in question on the ground that it is not an
order or instrunent nade or executed by the
Gover nor .

(3) The Governor shall nake rules for the
nore conveni ent transacti on of the business
of the Governnment of the State, and for the
al l ocation anobng M nisters of the said
business in so far as it is not business with
respect to which the Governor is by or under
this Constitution required to act in his

di scretion.™

Clause (1) requires that all executive action of the State
CGovernment shall have to be taken in the nanme of the

CGovernor. Further there is no particular fornmula of words
required for conpliance with Article 166(1). Wat the Court

has to see i's whether the substance of its requirenent has

been conplied with. A Constitution Bench in R Chitral ekha
etc. v. State of Mysore and Ors. (AIR 1964 1823) held that the
provisions of the Article were only directory and not

mandatory in character and if they were not conplied with it
could still be established as a question of fact that the

i mpugned order was issued in fact by the State Governnent or
the CGovernor. Cause (1) does not prescribe how an executive
action of the Governnent is to be performed; it only prescribes
the nmode under which such act isto be expressed. Wile

clause (1) is in relation to the node of expression, clause (2)
| ays down the ways in which the order is to be authenticated.
Whet her there is any Governnment order in terns of Article

166; has to be adjudicated fromthe factual background of

each case

17. In order to invoke the doctrine of prom ssory estoppe
clear, sound and positive foundation nmust be laid in the
petition itself by the party invoking the doctrine and bald
expressions without any supporting material to the effect that
the doctrine is attracted because the party invoking the
doctrine has altered its position relying on the assurance of
the CGovernment woul d not be sufficient to press into aid the
doctrine. The Courts are bound to consider all aspects

i ncluding the results sought to be achi eved and the public
good at |arge, because while considering the applicability of
the doctrine, the Courts have to do equity and the

fundanmental principles of equity nust forever be present in
the mind of the Court.

18. As the factual scenario goes to show the principles of
prom ssory estoppel were clearly inapplicable to the facts of
the case. Above being the position, the appeal deserves to be
al  owed which we direct. Oders of |earned Single Judge and
the Division Bench are set aside.

19. The appeal is allowed but without any order as to costs.




